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WM. CURTIS NOYES, LL.D. 
By A. Oakey HALL. 


‘‘The Law: It has honored us, may we honor it.” — Zhe toast of Daniel Webster at the Charleston 


Bar dinner, May 10, 1847. 


HE tourist who may visit the beautiful 
village of Clinton in Oneida County, in 
midland New York, will undoubtedly be in- 
troduced to the grounds there of Hamilton 
College, and be shown through its library 
building, in which he can examine a fine 
collection of about seven thousand volumes, 
that are mainly devoted to legal literature. 
His inquiries will develop that these con- 
stitute a bequest to the institution from Wm. 
Curtis Noyes, whom the institution had 
honored with the deserved degree of LL.D. 
This inquiring visitor, if of this generation, 
will be informed in a tone of eulogistic pride 
that the donor died at New York City on the 
Christmas morning of 1864, while he was an 
acknowledged leader of its then remarkably 
distinguished Bar ; and that from its then Nes- 
tor, Charles O’Conor, at a memorial meeting 
of it, received this substantial epitaph: ‘Wm. 
Curtis Noyes honored the names of Christian 
and Gentleman, and his decease is a loss not 
only to his profession, but to the country.” 
The traditions of Bench and Bar, not only 
in New York City, but in many States, keep 
his memory green; and although the com- 
peers of his own age and generation have 
passed away, scores of the younger lawyers 
of his day remain to remember and praise 
his exact and comprehensive learning, his 
clear and precise apprehension of legal dis- 
tinctions, and his dignity of manner that was 
brightened at all times by a courteous and 
urbane action, and under all circumstances 
of professional contest. Those junior lawyers 








of his day also recall the especial kindly 
treatment that he ever awarded them during 
their infancy of practice; and they recall a 
famous bon mot of the late George Ticknor 
Curtis, — ‘‘ Mr. Noyes might have well been 
prophetically christened William Courteous 
in view of that future characteristic at man- 
hood.” 

His middle name was the surname of his 
mother in her maidenhood, and his father 
was a New Englander who traced his Puritan 
ancestry to Rev. James Noyes of New- 
buryport, Mass., where the latter settled not 
many years succeeding the ‘‘ Mayflower” 
advent. Young Noyes was born at the 
ancient Dutch village of Schodack, situate 
not far from Troy and Albany in New York 
State, where his parents (1805) resided. 
During his boyhood they removed to 
Oneida County, where business reverses to 
his father, caused by undue reliance upon 
the engagements of debtors, prevented the 
schoolboy from procuring a college educa- 
tion. When only twelve years old he strayed 
into the court-room of a justice of the peace, 
and after listening to its procedures a while, 
returned home to surprise his parents with 


| this announcement, — ‘I intend to become 


a lawyer.” Only two years later he began 
legal studies in the office — not far from his 
Knickerbocker birthplace — of attorney 
Elsick, who, meeting a comrade of his 
circuit, the late Aaron Vanderpoel of 
Kinderhook, afterwards its member of Con- 
gress and later a justice of the Superior 


545 





546 





The Green Bag. 





Court of New York City — said to him, 
“T have a remarkable boy-student in my 
office only fourteen years of age, of whom 
we shall both hear much, if his assiduities 
do not injure his health.” Both did hear 
the ‘much’; and while the preceptor did not 
live to realize the full extent of his pre- 
diction, Judge Vanderpoel lived to hear from 
his own Bench many arguments made by 
the boy grown to manhood, — the finished 
briefs of which are scattered through the 
volumes of Sandford’s reports — and also to 
marry his son to the daughter of Mr. Noyes, 
upon whose library table reverently lies a 
volume scrap-book filled with elegiac corre- 
spondence and newspaper or magazine 
notices that commemorate proceedings of 
associations, clubs and societies taken upon 
her father’s decease. 

Young Noyes soon took studentship in 
offices of larger practice, and with better li- 
braries — notably with counsellors Fowler and 
Storrs. One of these preceptors remarked 
the excessive passion that his student dis- 
played for books, and the avidity with which 
he would pore over treatises far beyond his 
apparent comprehension. His apprentice- 
ship lasted the customary seven years, at 
the end whereof he passed examination be- 
fore the Supreme Court at Albany, and 
began practice at Rome, a midland town of 
his native State; and next removed to Utica, 
—named after the “‘ pent-up” town of poetic 
fame. That growing but infant city could 
not, however, ‘contract his powers,” and 
soon he determined to remove to New York, 
where, together with a senior member of the 
Utica Bar,— William Tracy, afterwards a 
commissioner in a third revision of the 
State Statutes, — he formed a partnership. 
It may not be invidious to state that when 
these new comers joined the Metropolitan 
Bar, it included greater professors of legal 
science and practice than that Bar has since 
possessed, and that the Bench (which then 
confronted the Bar) included more renowned 
jurists than the New York courts have since 





then known. Nevertheless, almost imme- 
diately, Mr. Noyes invited attention and 
enlisted clients. His physique and manner 
were attractive, and his perseverance and 
readiness in performance of labor were no- 
table. During his novitiate he had suffered 
from ophthalmia, accidentally contracted 
from using a towel which, unknown to him, 
had been in the keeping of one so infected. 
For a long time thereafter he entirely lost 
the use of his eyes, and was compelled to 
call upon some one among his nine 
younger brothers and sisters to supply his 
enfeebled vision in the matter of reading 
and writing. In after life he often re- 
marked, ‘‘ Ah, those dreary months passed 
in the darkened room quickened my thought, 
my power of analysis, exercised my mem- 
ory, and brought a mental discipline that, 
all in all, has compensated in the end for 
my apparent misfortune and suffering.” ‘I 
fancy,” he remarked to a friend upon one 
occasion, ‘‘that my love for the Miltonian 
poetry was somewhat traceable to my sym- 
pathy for the malady which afflicted Milton 
and that I so well understood.” Fortunately, 
—but Mr. Noyes, rigid Presbyterian and 
exemplary Christian in thought and action 
that from youth he ever was, would have 
used in such a connection the word “ provi- 
dentially,’— however, his ophthalmia in after 
years left only occasional weakness of vision, 
and did not dim the extreme beauty of his 
expressive blue eyes, nor eclipse their soft, 
amiable light in repose, or power of visual 
gesture when he became interested in con- 
versation or argument. I have seldom be- 
held franker eyes, or eyes that glowed with 
more transparent truthfulness. They were, 
indeed, of his soul, what Tennyson has 
termed eyes, their very windows. The 
truthfulness of Mr. Noyes became proverb- 
ial with Bar and Bench. ‘I can bring an 
affidavit from Mr. Noyes as to what tran- 
spired at the reference in question,” once 
remarked an attorney, in addressing that 
great jurist, Judge John Duer, upon a mo-, 
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tion. ‘That is not necessary,” was the 
judicial answer; ‘let Mr. Noyes write me a 
note narrating the incidents.” The remark 
meant, in the hearing of all the auditors in 
the chambers, ‘‘The unsworn assertion of 
Mr. Noyes equals in sincerity and accuracy 
the statement of any ordinary affidavit 
maker.” ‘I seldom look up authorities 
cited at length upon a Noyes brief,” was 
another remark credited to another judge 
(Chief Justice Henry E. Davies, of the 
Court of Appeals). The implication gave 
another tribute to his fairness of quotation. 
Moreover, Bar and Bench ever recognized 
his innate sense of justice, and his clear and 
precise apprehension of legal distinctions 
that proves so valuable to the Bench in oral 
argument and illustration. 

Mr. Noyes, like Federal Justice Patterson 
of the early days of the Supreme Court, — 
that jurist to first broach in the tribunal 
presided over by Marshall, excellent and 
eloquent anathemas on retroactive or unjust 
legislation, — was not a man of commanding 
height; and yet, as one of his adversaries 
once remarked of him, “he seems to grow 
tall as he speaks.” 

When Mr. Noyes joined the New York 
Bar, there was a dividing line, as in Eng- 
land, between the attorney and counsel. 
Practically, it then broadened beyond the 
technicalities attached to the distinction; 
and Mr. Noyes became soon employed as 
counsel by attorneys, especially in appeal 
cases. A connection in that respect which 
he formed with James Lorimer Graham, who 
was attorney for several large corporations, 
proved advantageous to Counsellor Noyes, 
who soon became known as a specialist in 
corporate law, then in a sort of chaotic 
statutory condition. He early attracted 
commercial attention from his elaborate 
briefs during a long and tedious litigation 
involving a great corporation of half a cen- 
tury ago, —the North American Trust Com- 
pany,—which had a long list of British 
investors and creditors attached to it, and 





whose international operations gave rise to 
new and embarrassing legal questions. Com- 
mercial clients poured into the Noyes office 
their plaints and defenses, and he soon took 
rank in the specialties of marine and fire 
insurance with such old established lawyers 
as Theodore Sedgwick, John Anthon, Dan- 
iel Lord, George Sullivan, and George Wood. 
His business rapidly increased as a juris- 
consult, and his opinion on legal complica- 
tions became accredited and potent factors 
in Wall Street. ‘I like Noyes, because he 
is so thorough,” was once said of him by 
bank president Gracie. The adjective was 
well placed. ‘ Drink deep or taste not the 
Pierian spring,” was a quotation from Pope’s 
essay on criticism that seemed always in the 
mind of Mr. Noyes when creating brief or 
awarding opinion. In those he was fond of 
tracing doctrines to their source. 

When his library was inspected upon its 
reaching Hamilton College, it was found to 
contain a Bracton bearing the autograph 
of Charles Carroll of Carrollton, of ’76 
memory; also a complete historical set of 
British statutes; a Statham’s abridgemént 
printed at Rouen, 1470; a Conell’s “ Inter- 
preter” (the original of 1637, and not the 
revised edition after suppression by Sir 
Edward Coke) ; a copy under date of 1671 
of Dugdales’ “‘ Origines Judiciales,” and all 
the Dome-Day books. ‘ What won’t Noyes 
want us to import next from the London 
second-hand shops?” was an exclamation by 
the elder David Banks, the veteran law pub- 
lisher. Nor must be omitted mention of the 
set of Chinese and Gentoo codes and volumes 
of Mohammedan law, or of the Virginia 
general reports of the years 1730-46. That 
rare volume “ Jardine’s Use of the Torture” 
also belongs to the library. These are 
specimens of library luxury; but the col- 
lection contained every possible working 
tool, so to speak, that the active and cos- 
mopolitan practitioner could desire for his 
professional workshop. And while I write 
I cannot help thinking what a joy it would 
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have been for the old lawyer to have lived to 
this his eighty-ninth year, in order to add 
to his library the encyclopedias and treatises 
that are from time to time advertised or 
reviewed in the GREEN BAG. In 1857 Mr. 
Noyes removed from a delightful residence 
he already occupied, solely in order to secure 
a Fifth Avenue mansion that had annexed 
to it a three-story library rear building, in 
which he could store his bibliopole treasures. 
This was before the Law Institute, of which he 
was long a manager, and that passed memo- 
rial resolutions after his death, had assumed 
its present large proportion of volumes; or 
before the club-house of the Bar Association 
had been erected for the housing of its 
varied and exhaustive library. Mr. Noyes 
threw open his new library-house freely to 
his brethren, and even encouraged the 
youngest of the profession to avail them- 
selves of its use. He often also extended its 
hospitalities to the holding of references 
during winter evenings. These acts, added 
to his amenities in court, tended to make 
him the idol of the Bar that in his later 
career he became. No practitioner ever 
heard an asperity debited to his professional 
or social account; for although often unduly 
assailed by an adversary, his remarkable self- 
control never played his temper false. This 
self-control was so strong that, while await- 
ing a call in court or during a recess, he 
could close his eyes, cease thought, and in- 
dulge in the brief luxury of a nap. 

Another of the professional successes of 
Mr. Noyes resulted in what is known to the 
Bradford Surrogate reports as the Rose Will 
case, involving the doctrine of resulting 
trusts. To this day his briefs in the various 
appeals of that case are turned to by lawyers 
as imparting lucid learning to the ab- 
struseness of the subject-matter. 

The great Huntington cause célébre is 
perpetuated in the volume devoted to an ac- 
count of the celebrated trial of a Wall-Street 
forger, at which Mr. Noyes acted as special | 








defense of ‘‘ moral insanity,” that the counsel 
of the accused euphuistically gave as a name 
to a depravity which destroyed a realization 
of the difference in ethics between meum 
and ¢uum. It is a trial that is also com- 
memorated in many recent treatises upon 
insanity. The trial was remarkable for the 
appearance, as experts in behalf of the de- 
fense and its theory, of two great metropolitan 
physicians—Gilman and Parker. The latter 
had been adroitly selected by James T. Brady, 
counsel for Huntington, because he was the 
family physician of Mr. Noyes. But the 
latter, with rare delicacy of treatment, 
mastered friendship for the occasion, and his 
cross-examination of both experts covered 
their theories with successful ridicule. 
When the New York and New 
Railway Company organized, Mr. Noyes 
was appointed standing counsel at the 
metropolitan termination of the road; and 
when the remarkable bond forgeries of its 
first president, Robert Schuyler, reached 
discovery, it became his duty to obtain in- 
dictments against the absconding official 
(who, however, died in exile), and to defend 
or prosecute a series of actions, legal and 
equitable, that resulted from the fraud. The 
controversies resulted in the trial of an ac- 
tion, intended to embrace all the mooted 
questions, which became popularly known 
in New York and New England legal circles 
as “the Omnibus suit,” and consumed forty- 
two days in the hearing. Arrayed against 
Mr. Noyes as leader for the Railway in the 
cause ctlébre, appeared some three hundred 
lawyers in all, and with him were only the 
Messrs. Tracy and Comstock as associates, 
the latter of whom had been first a reporter 
and then a judge of the Court of Appeals. 
The magnitude of that legal controversy 
can be gathered from an inspection of the 
fifteen bound volumes of the cases and bills 
of exceptions and appeal records, and the 
dozen volumes of briefs and arguments that 
are to be found in all great law-libraries, and 
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attorney-general in successfully resisting a | forming beacon lights and guides regarding 
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the law of differentiated responsibilities and 
liabilities for forged paper among innocent 
successive holders. Among all the briefs, 
those of Mr. Noyes stand pre-eminent for ar- 
rangement, lucidity, and authoritative points. 
The Railroad Company not only thanked 
him by formal resolution for his successful 
saving to it of immense claims, but cheer- 
fully awarded him on the whole controversy 
fees amounting to a small fortune. Here it 
may be remarked that during the last quar- 
ter century his annual fees averaged over a 
hundred thousand dollars. He well remem- 
bered a remark of the elder Bulwer-Lytton, 
in his Caxtoniana, to the effect that “‘ almost 
any man of ordinary talent could accumu- 
late money, but only a man of genius could 
keep it after it was made.” He lived at a 
reasonably luxurious rate of expenditure, 
was dexterously hospitable, and while spend- 
ing income liberally for books and works of 
art,—and he possessed fine esthetic taste, 
— he made excellent investments. Among 
these was a purchase of the old revolution- 
ary Tallmadge estate and mansion, near 
Litchfield, in Connecticut, that belonged 
originally to the Benjamin Tallmadge who, 
as a heroic and valuable officer in the Revo- 
lutionary War, is worthily best commemo- 
rated in the pages of Lossing’s “ Pictorial 
Field-Book of. the American Revolution,” 
and whose memory is kept brilliantly alive 
by his grandson, Frederick S. Tallmadge, 
President of the ‘Society of Sons of the 
Revolution.” The latter became partner 
with Mr. Noyes, and they proved indeed in 
a double sense to be brothers-in-law, for 
Mr. Noyes as a widower wedded the sister 
of Mr. Tallmadge and daughter of Frederick 
A. Tallmadge, who, after serving New York 
as alderman and congressman, became its 
recorder, and in that capacity, when the 
mayor, on occasion of the famous Astor- 
Place Macready cum Forrest riot of 1849, 
showed the white feather, assumed command 
of the military and peace-officers present, 
and under shelter of the riot-act as read by 





himself during a riotous shower of missiles, 
restored order and saved much loss of life 
and property: confirming thereby the brav- 
ery of his Revolutionary parent as an heredi- 
tary trait. The widow of Mr. Noyes, who, 
much his junior, survives, in residence was 
with that daughter in New York City who 
is the widow of a son of the Judge Vander- 
poel hereinbefore mentioned. In their li- 
brary, which keeps green the Noyes’s love of 
books, hangs a fine bronze bas-relief of the 
great lawyer, made by the sculptor Park, 
and also a speaking bust from the same 
chisel; and on a table always lies the folio 
volume first herein referred to. 

A large portion of Mr. Noyes’s profes- 
sional income was devoted to private and 
unostentatious charity. On one occasion, 
at the end of a certain year, his brother-in- 
law and partner asked the bookkeeper of 
the law firm to draw an account of Mr. 
Noyes’s expenditures for eleemosynary pur- 
poses during that year, and the balance 
footed to seven thousand dollars. The 
junior, mentioning the fact to his senior in 
a pleasant sort of deprecatory or surprised 
tone, was answered, ‘Perhaps it is more 
than I ought to have spent in that direction ; 
but, Fred, we shall get it all back again, as 
bread cast upon the waters.” Mr. Noyes, 
as a member of the Charity Committee of 
the New England Society, gave great atten- 
tion to its benevolent duties. 

Mr. Noyes also found time to attend to 
political matters. In early life he was a 
member of the Whig party, but in 1855 
joined the new Anti-Slavery Republican 
party, and attended in the capacity of dele- 
gate the famous Pittsburg Convention that 
practically founded the party of Fremont 
and Lincoln. To the conventions that suc- 
cessively nominated those two leaders, he 
was also a delegate. He formed his an- 
tipathy to slavery in youth, for his father 
served as an agent of what was known as 
the ‘“‘ Underground Emancipation Railway.” 
Fugitive slaves from the South, escaping 
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into free States, were received, clothed, fed, 


and forwarded to Canada by benevolent | 


Abolitionists along the country 
stretching from the region where Thaddeus 


residing 


Stevens lived to that where Gerrit Smith | 


had his estate, near to the Canada line. 
The father of Mr. Noyes was one of these 
philanthropists; and long before the sensa- 
tional advent of ‘Uncle Tom’s Cabin,” 
young Noyes had heard from the lips of fugi- 
tive slaves stories of misery equally harrow- 


ing with those in Mrs. Stowe’s novel. These 
excited his sympathy, and undoubtedly 


tinctured his after political leanings. 

In 1857 he received the nomination of 
his party for Attorney-General of the State 
of New York, and although running some 


thousand votes beyond the rest of his ticket, | 


he was unsuccessful. 


In the year following, | 


when Judge Harris was elected United States | 
senator, defeating Messrs. Evarts and Greeley | 
in the caucus, Mr. Noyes had been ap- | 


proached by party leaders who expressed 


themselves willing to name him as candidate | 
upon his paying a certain sum by way of | 


party assessment. His family well remem- 
ber the indignation that followed the proffer. 


| conversation or the: tactful listener. 


judicial action upon his own Greenback legal- 
tender act, the offspring of his secretary 
of the treasuryship. 

When codification became the fashion of 
the New York Legislature, Mr. Noyes was 
selected as a commissioner, in company with 
David Dudley Field and Alexander W. Brad- 
ford, to codify all the statutes relating to the 
common and commercial law, and that affect- 
ing real estate and wills. 
ists in the archives of the Legislature, which 
body laid it upon the table. Now that the 
indefatigable codifier, Mr. Field, has died, 
such a code will not probably ever be en- 
acted in New York State, the large majority 
of jurists therein opposing the attempt as cal- 
culated to mar the elasticity of old systems ; 
but the notes in the report as prepared by 
Mr. Noyes remain as testimony to his learn- 
ing, and to his now traditional assiduity. 

Like nearly every very active lawyer, Mr. 
Noyes was eminently sociable in his nature. 
At his own dinner-table, as host to many 
distinguished guests from time to time, he 
could alternately be the piquant leader of 
At the 


Their report ex- 


| salons presided over by his companionable 


Mr. Noyes, however, was, on the election of | 


Mr. Lincoln and the dawn of secession, op- 
posed to war, and accepted the post of 
delegate to the Peace Congress. 
to that body afterwards, while the war pro- 
gressed,—and he died before the Appom- 
atox event,—he likened that Congress to 
the efforts of Madame Partington’s broom 
when breasting the Atlantic. He had been an 
orator at the New York indignation meeting 


consequent upon the assault against Senator | 


Sumner, which led to an intimacy between 
them; and the family prize a letter from 
the great Charles of the Bay State, request- 
ing permission to use the name of Mr. 
Noyes as a candidate for the vacant chief- 
justiceship after the death of Mr. Taney. 
But Mr. Noyes had already become an ad- 
vocate for Mr. Chase, who so nobly vindi- 
cated his own selection by his independent 


Referring | 





and cultured wife, he was particularly bril- 
liant, and he came eminently under the 
celebrated description, by Dr. Sam Johnson, 
of the ‘‘clubbable man.” No member of 
either the earlier Century, or later Union 
League Club, each of which he assisted in 
founding, was more welcome to his fellows 
than Mr. Noyes, and he could “ talk shop” 
without boring his customers of the club 
circles. None who were guests at his last 
social function, when, three days before his 
demise, he presided as newly-elected presi- 
dent at the annual Forefathers’ dinner of the 
New England Society, — from which re- 
turning he contracted the disorder that, con- 
nected with recent over-zealous professional 
labor, worked his death, — have ever forgot- 
ten his genial sociability, his eloquent wel- 
come of guests, and tactful direction of the 
banquet on that evening. 
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Mr. Noyes was, however, prepared to 
leave mortality, although the summons was 
sudden. He had early in life united with 
the church of his ancestors; but his religion 
was of more than mere membership; he 
carried it into his every-day life and conduct 
without ever making a show or intrusion of 
Faith was his great watchword ; 
and when he moved his library into its new 
building, every one of his family and friends 
knew the significance of his purchasing and 
placing on the walls an important copy of 
“ Palmer’s Faith,” that as a work of art is 
so widely known to the 
photographic copies of it. 

It was ever a rule with him in his profes- 


his views. 


public through 


sion to never accept a retainer in a case 
unless equitable considerations connected 
treatment and result. 
Persuaded of the ethics of his retainer, he 
was happy in carrying out its behests. 

The career of Mr. Noyes offers a grand 
moral to all students of the law. First, to 
earnestly embrace legal pursuits as a high 
and honorable profession, and to so embrace 
it with heart and head; to accept as a stand- 


themselves with its 


| 


ing motto of practice, rectus in curiam; to 
become thoroughly imbued with the princi- 
ples of jurisprudence; to love the pursuit of 
justice for the purpose of rectifying the 
wrongs and abuses of society, and to make 
society better and happier through profes- 
sional efforts; to keep utter faith with cli- 
ents, adversaries, judges, and juries; to spare 
no labor in search after legal principles and 
books and the 
fresh pursuit of knowledge; to cultivate 
frankness and sincerity in all intercourses ; 
to practice courtesy to everyone, and, with- 
out ever impairing self-respect, to accord 
unto others due respect toward their feel- 
ings and idiosyncrasies and rights; to culti- 
vate good citizenship, and remember in 


precedents; to love ever 


practice those grand lines of advice from 
the poet Bryant, that were written and first 
chanted as a hymn to Death amid the 
Berkshire mountains : — 


— ++ Sustained and soothed 
By an unfaltering trust approach thy grave, 
Like one who wraps the drapery of his couch 
About him, and lies down to pleasant dreams.” 
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A STRANGE STORY OF THE SEA. 


HE admiralty division of the High Court | value of his ship, and certain to be reduced 
of Justice in England seldom rivals, | 


much less excels, its probate and divorce 
companions, in point of interest and attrac- 
tiveness. Butevery rule has exceptions, and 


| 


not long since Mr. Justice Govell Barnes, | 


the puisne admiralty judge, was engaged 
for nearly a week with a special jury in 
trying a case of the most romantic and 
sensational character. 

In point of form it was a suit for damages 
of the most ordinary and commonplace 
kind. The plaintiff, Mr. Henry Smethurst, 
an alderman of the borough of Grimsby on 
the English east coast, and a justice of the 
peace, sued the owners of the trawler “ Ibis” 
for damages on the ground that the skipper 
of that vessel had run down and sunk his 
smack, the “Fortuna,” on the morning of 
seventeenth August, 1892, in the North Sea. 
The defendants (and it was here that the 
case assumed a startling character) pleaded 
first that the skipper of the “ Ibis ” had sunk 
the “Fortuna” deliberately, and secondly 
that he had done so by the orders of Mr. 
Smethurst himself. In order to bring home 
this charge to Mr. Smethurst, the defendants 
maintained that he had a motive for the 
crime which they alleged against him, in- 
asmuch as the “‘ Fortuna” was insured above 
her value and he was anxious to get the 
sum covered by the policy. The attempt 


to prove motive however ludicrously col- | 


lapsed. The “Fortuna” was insured for 


£975 in a club of which Mr. Smethurst | 


was a director. She was worth as a game 
concern from £800 to £1000. The jury 
were therefore substantially invited to be- 
lieve that a man of unblemished reputation, 
and in no pecuniary difficulties, conspired to 
perpetrate an offence of the most abomin- 
able character, which in a certain event 


might have cost him his life, merely in 
order to get a sum of money equal to the 











far below that value (1) by the contribu- 
tion which he himself as a member of the 
insurance club would have to make to the 


_ payment of the £975, and (2) by the bribe 


(alleged by the defendants to be £120) 
payable to the accomplice of his infamy. 
That any man in possession of his senses 
would be guilty of such a hideous blunder 
was impossible — and there was no evidence 
that Mr. Smethurst was insane. The ab- 
sence of anything like a motive for the 
crime told heavily in the plaintiff's favor. 
But the defendants made a further attempt 
to convict Mr. Smethurst of the foul play 
imputed to him. They confronted him with 
an alleged confession by the skipper of the 
“Tbis.” This man’s name was Harry Rum- 
bell. In the month of November following 
the loss of the “ Fortuna,” he murdered his 
mistress and was tried and condemned at 
Lincoln Assizes. Shortly before his execu- 
tion he made two statements, one of which 
was signed by him, accusing Mr. Smethurst 
of having bribed him to run the “ Fortuna”’ 
down. There was a battle royal in court as 
to whether or not these statements were 
admissible in evidence. Mr. Lockwood, 
Q.C., for the defendants, urged that they 
were “declarations against -interest,” since 
a claim for damages would lie, in respect 
of them, against Rumbell’s estate. Sir Ed- 
ward Clarke, Q.C., and ex-Solicitor-Gen- 
eral, on the other hand maintained on 
behalf of Mr. Smethurst that they were 
not admissible; and Mr. Justice Barnes, 
without stating his reasons, upheld the 
objection. The point may probably come 
before the Court of Appeal. But in the 
mean time the learned judge’s decision is 
law, and I think good law. These state- 
ments were made in the plaintiff's absence, 
at a time when Rumbell had nothing to 
lose, and everything, viz., life, to gain by 
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making them. The security of society 
would be shaken if testimony of this kind 
were received. Any convict might gratify 
his hatred or seek to prolong his days by 
accusing the fair fame of his fellows; and 
then if the capital sentence were after all 
carried out, counsel relying on the confes- 
sion would say, as Mr. Aspinall, Q.C., 
junior counsel in the ‘“ Ibis” case, did say 
to the jury, “Would such a man be likely 
to lie, going as he was before the seat of 
his maker, and bearing in mind the teachings 
of his youth, “Thou shalt not bear false 
witness against thy neighbor,” and “ Lying 
is an abomination unto me, saith the 
Lord”? The answer is twofold. Rumbell 
was probably trying to avoid appearing 
before the tribunal to which the learned 
counsel referred; and a man who had 
coolly disregarded the sixth commandment 
was not likely to consider the ninth of 
very peremptory obligation. Foiled in this 
line of defense the owners of the “ Ibis” 
fell back on indirect and circumstantial testi- 
mony. Rumbell, said they, willfully sank 
the “‘ Fortuna.” But the jury took the op- 
posite view, and having regard to the facts 





that the collision occurred in broad day- 
light, that the excuse given by Rumbell for 
approaching the “Fortuna,” his need of 
twine to mend his trawl, was proved to be 
a genuine one, and that the steering gear 
of the “Ibis” was shown to be in a condi- 
tion which might make it difficult to arrest 
her progress, it is impossible to deny their 
right to come to that conclusion. Then it 
was said that Smethurst found Rumbell a 
command in his own employ after the loss 
of the “Fortuna,” that he provided him 
with the means of defending himself against 
the charge of murder, and that he gave the 
convict’s mother a present of £10. But the 
plaintiff's books stood the strictest inspec- 
tion, and no jury would have been justified 
in putting down to a sense of guilt and a 
fear of detection acts of which charity 
offered a sufficient explanation. The case 
properly ended in a verdict for the plain- 
tiff. In addition to its other “notes” of 
distinction, it gave Sir Edward Clarke the 
opportunity of making what many regard 
as the finest forensic appearance in his 


career. 


LEx. 
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AN ABSTRACT OF TITLE. 





OF 


HENRIETTA SYNDECKER 


TO 


The MULE Shown on the Following 


<Biagnam, 




















THE early title to the mule in question 
extends back to the year 1860, when 
we find it vested in Robert Roundup, 
Esquire, of Harleam Commons. It appears 
of record that one Charles Johnson, a 
farmer living in the vicinity, complained of 
losing a mule from his barn on the night of 
July 6, 1860. It is about this time that 
we find Robert Roundup seized of the mule 
under examination, and it is not improbable 
that the mule was seized from this Mr. 
Johnson. 

Robert Roundup, Esquire, died in Sep- 
tember, 1867, intestate, as shown on the 
following diagram : — 

















He left him surviving a widow, Rebecca 
Roundup, and the following heirs-at-law 
and next-of-kin, to wit: — 

(1) Robert Roundup, a son; 


(2) Mary Roundup, a daughter, who 
subsequently intermarried with Stephen 
Perkins and died June 14, 1869, intestate 
and without issue ; 

(3) Phoebe Roundup, a daughter, who 
afterwards intermarried with Philip Have- 
meyer. 


The following partition-suit was brought 
by Rebecca Roundup : — 
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IN CHANCERY. 


FUVUUUUUUUUUUUUUUUUUUUUUEUUEUY 
;~ REBECCA ROUNDUP, a: 
3 Plaintiff, 
JOHN JAWKINS, 
Plff’s Sol’r. 


VS. 


ROBERT ROUNDUP, MARY ROUNDUP 
and PHOEBE ROUNDUP. 


TYYYVYYYYYYYYYY~ 


ddddddddd 
YYYYYVYVVYYYY 


a 





1868 


Complaint and lis pendens filed. 
Jan’y 2 P E 


Complaint alleges death of Robert 
Roundup, September 16, 


seized of the mule in question, leaving 





Aprils Order of sale. 
SPAAAAAAAAAAALAAAAAAAAAAAADLLLLAALAAS 

3 

3 RHILO PHUGGLES, Referee’s Deed. 

3 Referee, ; Dated June 1, 1869. 

2 TO Recorded June 2, 1869. 
3 Liber 827 of Cons. p. 1. 
3 RICHARD JONES F Consideration $10.00. 

j ; 

drrever (VYYYYYYYYYTYTYY 





Recites proceedings in partition suit above 


| set forth. 


1867, intestate, | 


plaintiff and the defendants his only heirs- | 


at-law and next-of-kin; that by the death 


of Robert Roundup the plaintiff became | 


seized in fee simple of an undivided one- 


third interest in mule, and the defendants | 


each became seized in fee simple of an 


undivided two-ninths interest therein. Prays | 


for partition of mule and for the appoint- 
ment in the meantime of a Receiver of the 
rents, issues and profits thereof. 


Joint and several answer of de- 
fendants. Denies none of the 
material allegations of the complaint. 


Jan’y 29 


Order of reference to Rhilo Phug- 
gles, Esq., to take proof of plaintiff's 
title and interest in the mule, and to ascertain 
and report the rights, shares and interests 
of the several defendants therein, and an 
abstract of the conveyances by which the 
same are held; also to ascertain and report 
whether the mule, or any part thereof, is so 
situated that an actual partition thereof can- 
not be made without prejudice to the 
parties in interest (including the mule), 
and if he arrive at the conclusion that a 
sale of the mule is necessary, that he specify 
the same in his report; also to ascertain 
and report whether the mule should be sold 
as an entirety or in parcels, together with 
reasons which render a sale necessary. 


March 14 


March 30 Referee’s report filed. 
iain Decree. Finds plaintiffs and de- 
Pr’7_ fendants respectively seized of 


mule, as alleged in the complaint, and that 
the mule should be sold in one parcel. 





Conveys mule in question. 

Habendum in fee. 

Richard Jones thus became seized of the 
mule in question. He made the following 
mortgage : — 

Addddddddddddddd AAA AddLS 


RICHARD JONES, 


Unmarried, 
TO 


PHILIP SYNDECKER. 

RTT VV T TT YTTTT TTT ITTTTTITT TTT TTTTS 
Covers that portion of the mule in ques- 

tion colored black on the following diagram. 


YYYYx 


MORTGAGE. 
Dated May 17, 1871. 
Recorded May 18, 1871. 
Liber 941, of Morts. p. 9. 

To secure $15.76. 


Add ddd ddd 
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This mortgage was subsequently fore- 
closed (by the mule) as shown on the 
following diagram : — 
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SUUVUUUUUUUUUUUUUUUUUUUUUUUUUUUULOUUUY | 
< 
e 
} LAST WILL AND TESTAMENT © Dated Aug. 15, 1872. 
- Proved before the sur- 
OF F rogate of New York 
- County, Sept. 16, 1872. 
j > Recorded in Liber 436 
3 PHILIP SYNDECKER. ¢ of Wills, p. 76. 
3 
PAA AAAAAAAAARAAAAAAAA wevell 








EXTRACT: “I, Philip Syndecker, being 





of sound disposing mind and memory, but | 


being possessed of an undivided interest in 
a certain mule of some asperity of temper, 
and being mindful of the uncertainties of 
this life, do make, publish and declare this 
my Last Will and Testament. 


. * * ~ * * * 


‘“‘T give and bequeath to my beloved wife, 


Henrietta, my undivided one-third interest 


in a certain mule, secured by mortgage | 
recorded in the office of the Register of the | 


City and County of New York in Liber 941 
of Mortgages, page 9: this bequest being 
intended as and to be accepted by my said 
wife in lieu of all dower or other interest in 
or upon and _ personal 
estate.” 

Richard Jones subsequently made the 
following conveyance : — 


claim my real 














Md kk J 

» > 

“ < 

3 RICHARD JONES F Quit-Claim Deed. 

3 - Dated Oct. 23, 1873. 

3 ’ - Recorded Oct. 29, 1873. 

3 TO + Liber 868 of Cons., p. 27. 

4 + Consideration — Desire 

3 HENRIETTA SYNDECKER. 3 to Get Rid of the Mule. 
< 
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Conveys that portion of the mule under 
examination colored black on the following 
diagram : — e 
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By the conveyance last above recited, 
Henrietta Syndecker became seized of the 
whole of the mule in question. 

A break in the chain of title follows, the 
last deed of record being the following 
conveyance of Henrietta Syndecker by the 
mule in question: — 
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THE CHLOROFORM 


BOUT the middle of the present cen- 
tury a curious medico-legal contro- 


versy arose on the question whether chloro- | 


form, which had then been only recently 
introduced, could be used to facilitate rob- 
bery. Public and professional opinion was 
pretty evenly divided on the point. 

1. The romantic aspects of anzsthesia 
by chloroform seized upon the public mind. 
“The early accounts,” says a well known 
writer, ‘‘of the use of this agent in surgery 
and midwifery, which appeared in all the 
papers, contained a description of its fruity 


odor, and its administration on a handker- | 
| that under such conditions as the facts pre- 


chief.” Nothing was said of any disagree- 
able property it might possess, or of any 
unpleasant phenomena attending its admin- 
istration, which would render its use by the 
criminal classes dangerous and unsatisfac- 
tory. For the purposes of thrilling narrative 
it was necessary that chloroform should be 
a criminal agent, and a criminal agent it 
accordingly became. 

2. Moreover, a series of cases — which 
were supposed to establish the popular 
theory — was soon forthcoming. A waiter 
in a California hotel was accused, tried, and 
condemned to a long term of imprisonment 
for rape, alleged to have been perpetrated 
under the following remarkable circum- 
stances. His victim was a servant girl in 
the same hotel. The alleged criminal, hav- 
ing learned from a druggist that chloroform 
introduced into a room by means of a spray 
apparatus would cause insensibility, pro- 
ceeded to act upon this assurance, and suc- 
cessfully carried out his criminal design. 
The most elementary knowledge of the 
subject would have sufficed to discredit this 
extraordinary tale. How was the ignorant 
operator to know when unconsciousness was 
effected ? Why was the victim to give no 
sign? How was the potency of the volatile 
fluid to be preserved? But the temper of 





POISONING CASES. 


the day was not critical, and the Californian 
case was raised unchallenged to the dignity 
of a precedent. Second in order of time 
came another American case of the al- 
leged application of chloroform in the ser- 
vice of robbery. A watch-dog, shut up in 
a small room containing a safe, was rendered 
insensible by towels saturated with chloro- 
form being thrown into the room, and then 
the safe was robbed. The facts in evidence 
were the towels, still smelling strongly of 
chloroform, and the sickness of the dog 
throughout the following day. Assuming 
its authenticity, this case no doubt proved 


sented, the narcotizatign of a dog was pos- 
sible; that chloroform could, however, be 
freely used on the human subject in the 
same way and under the same conditions, 
by no means followed. But here again the 
great faith of the laity came to the rescue 
of the tale, and it received the zmprimatur 
of public approval. The last of the chloro- 
form poisoning cases, to which we shall at 
the present stage refer, occurred in Kendal, 
England, in the latter part of 1851. The 
intended victim was awakened by a man at- 
tempting to suffocate him by a rag steeped 
in chloroform. In spite of the disadvantage 
at which he was taken by his midnight as- 
sailant, his cries of ‘‘help,’ “murder,” 
roused the inmates of the hotel at which he 
was stopping; and when assistance arrived, 
the intruder was found the worse anzsthe- 
tized of the two. This story marks a de- 
cided advance on the Californian case, where 
the waiter was, curiously enough, able to 
breathe in, and was not overpowered by, the 
atmosphere which had stupefied his victim, 
and might, one would have thought, have 
allayed the popular panic which the chloro- 
form poisoning scare had created. 

3. It had, however, directly the opposite 
effect, and merely provoked from a distin- 
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guished editor of the day the savage sugges- 
tion that culprits of the same class should 
in future be put out of the way of repeating 
their acts by being compelled to drink a 
fatal dose of chloroform. The romantic 
side of the chloroform question would not 
have produced any permanent effects but 
for the Kendal and similar cases. The feel- 
ings excited by these were, however, so 
strong, that in 1851 Lord Campbell intro- 
duced into his “‘ Prevention of Offences Bill” 
a clause making “the unlawful administra- 
tion or application of chloroform and other 
stupefying agents felonious,” and argued 
vigorously in favor of its enactment. But 
Lord Campbell abandoned the idea that chlo- 
roform had been or could be used to facili- 
tate robbery, without the knowledge of the 
person taking it, and thus gave a severe 
blow to the chloroform scare. 

4. The public mind was at length released 
from this incubus by the concurrence of two 
sets of circumstances. In the first place, 
the medical profession had all along pro- 
tested against it. In the second place, fresh 
cases occurred which showed this protest 
to be well founded. A man and his wife, 
living in hired apartments in London, were 
alleged to have induced a jeweler to send 





one of his shopmen to their rooms with dia- 
monds of very considerable value for inspec- 
tion. While pretending to look over the 
jewels, the woman went behind the shopman 
and placed a handkerchief dipped in chloro- 
form over his mouth and nostrils, the hus- 
band holding his arms. As he became 
senseless, they pinioned him and made off 
with the jewelry. Subsequent evidence 
transpired, however, which went to prove 
that the shopman was a consenting party to 
his own narcotization. Other cases of the 
same kind occurred and were exposed, and 
then the voice of medical science was heard, 
and the panic brought to an end. It is 
obvious, indeed, now that it has been clearly 
pointed out, that chloroform poisoning is 
attended with so many risks of detection 
through the necessity of administering the 
vapor slowly, and through the resistance, 
the chloroformic excitement, and the sick- 
ness of the subject, and with such imminent 
danger to life, that no prudent thief would 
dream of employing it; and the terrors of 
a surreptitious application and unconscious 
inhalation of this valuable agent for criminal 
purposes have ceased to disturb the quiet of 
law-abiding citizens. 














Le Garcon qui Rit. 559 











-- 


LE GARCON QUI RIT. 


By WENDELL P. STAFFORD. 


H*s life to this, my little boy, 

An underflow of hidden joy? 
Often, the house in silence deep, 
I hear him laughing in his sleep. 
It is a happy, gurgling sound, 
As if the river of his dream 
Had overleaped the silver bound 
That broke the tenor of its stream, — 
Had sparkled in the sun, and then 
Glided away in shade again. 


Laugh on, unheeding, not unheard, 
Like some unseen, untroubled bird 
That sings his song and never knows 
What hearts are lightened as it flows. 


Thank God for laughter! Later years 
That thank Him for the gift of tears 
Shall hold the boons of equal worth, 
And bless Him for the gift of mirth. 
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PRISONERS AND SPECTATORS. 


ORD MACAULAY, in his graphic 

description of the state of English 
society in the seventeenth century, illus- 
trates the callousness of the age by stating 
that ‘‘ Gentlemen arranged parties of pleas- 
ure to Bridewell on Court days for the pur- 
pose of seeing the wretched women who 
beat hemp there whipped.” In the present 
day any man of decent habits would be 
shocked at the imputation of having volun- 
tarily witnessed the corporal punishment of 
a criminal; and the idea that a delicate 
woman should do so, is barely conceiv- 
able. 

The humanity of the age has so pro- 
gressed that the Legislature has put an end 
to public executions. Heavy fines are in- 
flicted for torturing animals of the brute 
creation, and optimism consoles itself with 
the thought that the reign of mercy has 
been established. Yet every assizes ex- 
hibits a sight which is only not shameful 
because it is customary. Cruelty, indeed, 
arises more from thoughtlessness than from 
temperament; and so it happens that in 
criminal courts at the assizes throughout 
England, women educated as ladies are to 
be seen seated in a line with the judge, and 
listening intently to the trial of cases. Per- 
haps they would argue, if objection was 
taken to their conduct, that the administra- 
tion of justice is a thing worthy of obser- 
vation and admiration, that they desire to 





see the judge, to hear the bar and note the 


procedure, and that causes at zs? prius are 
to them unintelligible. The issue, whether 
the prisoner is guilty or not, is easily grasped, 
and the points of the case are as simple as 
they are attractive. In that view excuse is 
possible. But then the contest is not for an 
estate, but for the life or liberty of a human 
being, and there is something awful in the 
position of the accused, who is not only 
hunted down by the ministers of the law, 
but whose fall is a subject of morbid excite- 
ment to ranks of mere spectators. 

“It is a strange duel in which arguments 
are the swords, and in which one word may 
be fatal. It is a horrible agony, in which 
the vague hope of escape is one torment the 
more.” Whata prisoner endures while the 
jury consider their verdict cannot be de- 
scribed, but at least the torture is more 
intense than any punishment which follows. 
And yet this spectacle of misery is beheld 
by men and women who not only shrink 
not from the sight, but follow the game with 
the interest of gamblers, and turn from it 
with the levity of play-goers. They would 
shudder at the infliction of the judgment, 
but the process by which that judgment is 
given is to them a source of strange diver- 
sion. To the criminal the majesty of justice, 
the anxiety of the hour, the dread of the 
future, are terrible enough; what need is 
there to add the contrast between the gaiety 
of the sightseer and his own despair? — 
The Law Fournal. 
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CONTRASTS IN ENGLISH CRIMINAL LAW. 


Il. 


By Hampron L. CARSON. 


N a former paper we dwelt upon the sin- 
gular contrast between the theory and 
the actual administration of the criminal 
law of England. In this paper we propose 
to point out the increasing severity in the 
list of English statutory crimes, as contrasted 





Henry VIII. against heresy and papal su- 
premacy. 

To one who casts a rapid and compre- 
hensive glance at seven hundred years of 
English history, the eye is attracted with 
awful fascination to Temple Bar, red with 





WESTMINSTER HALL. 


with the common law. In fact, the punish- 
ments for a multitude of offenses, which 
constantly augmented in number until the 
catalogue of crimes became appalling, were 
“very strait, sore, extreme, and terrible,” to 
borrow the language of the preamble of 
1 Edw. VI., chap. 12, a statute intended to 
abrogate fhe severity of the legislation of 





blood, decked with gory, gruesome, ghastly 
heads and limbs stuck upon poles, amid 
which the solitary harper, undeterred by 
stench and fearless of pestilence, would 
strum his couplets, while the curious vulgar 
would stare at them from below, and even 
as late as the days of Horace Walpole would 
peep through spyglasses at the cost of one 
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halfpenny. Hogarth’s picture represents the 
truth. They were days when men were 
drawn to death on sledges; when the bodies 
of murderers were exposed to the gaze of 
the galleries in Surgeons’ Hall, attached to 
the Old Bailey; while men like Titus Oates, 
convicted of perjury, were stuck up in the 
pillory; when malefactors were hanged in 
chains at crossroads, and the boatmen on 
the Thames were 
accustomed to the 
sight on every 
headland of corpses 
in various stages 
of decomposition 
swinging in the 
breeze. Such were 
the horrors of the 
landscape in ‘‘ Mer 
rie England” in 
the days of Shake- 
speare and Bacon, 
and even as late as 
those of Pope and 
Burke and Wilber- 
force and Hannah 
Moore. 

It is quite clear 
that the common 
law in itself was 
not a savage or a 
sanguinary code, if 
we take into con- 
sideration its an- 
cient origin, and 


WILLIAM PRYNNE. 


the barbarism of the tribes among whom 
it prevailed. 

The term ‘“ felony” originally comprised 
every species of crime which occasioned the 
At common 
law, in addition to the crimes coming strictly 
under the head of treason, the chief, if not 
the only felonies, were murder, manslaughter, 
arson, burglary, robbery, rape, sodomy, 
mayhem, and larceny. The punishment of 
these, where the offender could not claim 
the benefit of clergy, was death by hanging, 


’ 


forfeiture of lands and goods. 








| 
| 


forfeiture of lands and goods, and corrup- 
tion of blood. The benefit of clergy was 
not permitted to high treason nor to misde- 
meanors, and in the former the death pen- 
alty was added to by the sentence that the 
felon should be drawn and quartered and, 
sometimes, burnt. 

In discussing capital punishments, that 
great master of crown law, Sir Matthew 
Hale, dwelt upon 
the punishments 
inflicted by the 
laws of several 
countries, especial- 
ly in the two of- 
fenses of homicide 
and theft, which he 
stated were the 
most common and 
obvious. He makes 
it very plain that, 
among the Saxons, 
the punishment of 
homicide was not 
always for the most 
part capital, for it 
might be redeemed 
by recompense. It 
went under the 
name of ‘“ Wera” 
and ‘“ Weregild,” 
which was a rate 
set down upon the 
heads of persons 
of several ranks; 
and if any of them were killed, the offender 
was to make good that rate to the kindred 
of the party slain. This custom continued 
even to the time of Henry I., but shortly 
after grew obsolete, as being contradictory 
to the Divine law, that ‘‘ Whosoever shed- 
deth man’s blood, by man shall his blood be 
shed.” 

More recent studies in the law of crimes 
have resulted in the discovery that it was a 
general practice of most of the Northern 
nations to commute the punishment of the 
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most heinous offenses for a pecuniary mulct; | relations of him that were slain received 
and even Tacitus, in speaking of the ancient | satisfaction. Mr. Reeves, in his History of 





gill gam, 
came Mawes 


‘tense Th Me 


ie ; Mp bit re 4 jl 


ws rt bie ( Wwe Rue i ‘ i 
. " ai | ‘ nig on Hl 
, om iy ro i Ba mt i h 
walk 


i 

















Germans, says that it was customary among 
them to punish homicide with a certaig 
number of sheep and oxen, out of which the 


the English law, emphasizes the thought 
that the idea of pecuniary compensation ran 
through the entire Saxon code, and even 
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states the varying prices at which human 
lives were rated according to their rank, — 
a capitis estimatio. 

Although in time the custom of “ Were- 
gild” was abrogated in England, and Wil- 
liam the Conqueror took away all capital 
punishments and substituted physical muti- 
lation, —the loss of arms, of hands and feet 
and eyes,—yet by the time of Henry IV. 
the punishment of homicide was, regularly, 
death. A custom then sprang up of insti- 
tuting two kinds of proceedings, the one 
being at the suit of the heir or wife by an 
appeal, the other at the suit of the king 
by indictment. In the case of an appeal, 
Lord Coke has pointed out that the offender 
was to be hanged by the neck till he be 
dead; and in case he was convicted on an 
appeal, the ancient usage was that all the 
relations of the slain should drag him with 
a long rope to the place of execution. 
(3 Coke’s Ins., 131; Plowden, 306, B. 11.) 

In theft, Sir Matthew Hale points out 
that the punishment varied from time to 
time, according as the offense grew and 
prevailed, more or less. By the laws of 
Ethelbert, if one man stole anything from 
another, he was to restore threefold, besides 
a fine to the king; if he stole anything 
from the king, he was to restore ninefold. 
By the laws of Ina, a thief was punished 
with death; but if a rogue who had been 
often accused, but never convicted, should 
be taken in a theft, he was to have a hand 
or foot cut off. By the laws of Alfred, 
whoever stole a mare with foal, or a cow 
with a calf, was to pay 40s., besides the 
price of the mare or cow; while whoever 
stole anything out of a church, was to pay 
the value and a fine, according to the value, 
and also was to have the hand cut off 
which committed the act. Malmsbury tells 
us that in the time of William I. theft 


was punished with castration and loss of 
eyes; but in the time of Henry I. the an- 
cient law, which continued until the early 
part of this century, was that the thief or 





the robber should be hanged by the neck 
until dead. 

The comparative clemency of the Saxons 
was soon supplanted by the ferocious and 
warlike spirit of the Normans; and as time 
went on, crimes punishable by death were 
created by the score. A study of the stat- 
utes cannot fail to impress us with the fact 
that from century to century the mass of 
sanguinary legislation rolled on, augmenting 
in bulk and black with terror. Bigotry, 
avarice, ambition, fanaticism, the selfish 
pleasures of the rich, the jealousies of land- 
owners, the brutalities of sheriffs, the greed 
of gaolers, and the interests of scheming 
monopolists, alike demanded victims, and 
cried out for blood. 

The laws of Edward I., of Edward III., 
and Richard II., inflicted upon offenders 
the punishment of death, whenever a man 
purveyed victuals without warrant, or im- 
ported “false and evil coin;” whether he 
stole a falcon or concealed a hawk, or ex- 
ported wools, leather, or lead; and by the 
14th statute of Edward III., chap. 10, if a 
gaoler or underkeeper by too great duress 
of imprisonment and by pain made any 
prisoner in his ward to become an appealer 
against his will, and thereof be attaint, he 
should have judgment of life. The impor- 
tation of false and evil money was prohibited 
under pain of life and liberty, and the ex- 
portation of coin or bullion was prohibited 
under pain of forfeiture, one branch of this 
being declared treason by the statute of 
25 Edward III. The statute of 27 Edward 
III. prohibited the exportation of wools, 
leather, or lead by any English, Irish, or 
Welshman, under pain of loss of life and 
liberty, and forfeiture of land and goods. 
This was subsequently amended, as the 
spirit of commerce grew to strength, by 
allowing merchant denizens to pass with 
their wool, as well as foreigners, without 
being restrained. 

In the reign of Henry IV. it was ordained, 
by statute passed in the fifth year of that 








Contrasts in English Criminal Law. 565 





king, that “none, from henceforth, shall | chemists. But at a later date, when royal 
multiply gold and silver, nor use the craft | avarice conquered superstitious fears, Wil- 





of multiplication; and if any do, he shall ; liam and Mary repealed the statute, with 
incur the pain of felony in this case,’— | the proviso that the gold or silver extracted 
a strange tribute to the power of the al- | by the art of smelting should be carried to 
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the Tower of London for the making of 
moneys, and be not otherwise disposed of. 
So, too, the cutting out of the tongue, or 
putting out of the eyes of the king’s sub- 
jects, of malice prepense, and other dis- 
memberment, was enacted to be a felony; 
while two temporary statutes, passed in the 
reign of Henry VI., by which it was di- 
rected that a proclamation should issue 
that all Britons should depart out of the 
realm before the Feast of John the Baptist 
next, upon pain of life and liberty, and that 
no confederacies be made by masons in 
their assemblies whereby the good order of 
the Statute of Laborers was violated, are 
instances of the ancient methods of dealing 
with dissatisfied workingmen. 

In the reign of Henry VII., any unlawful 
hunting in a forest, park, or warren, by 
night, or with painted faces, was declared 
to be a felony, and the rescue of any party 
so taken was also declared to be a felony. 
So also, what was termed ‘stealing an 
heiress,” that is, the marriage of a maiden 
or widow, possessed of lands or tenements, 
against her will, was declared to be a felony ; 
and any procuring, abetting, or receiving the 
woman so taken against her will, with knowl- 
edge of the facts, was declared to be a felony ; 
and such misdoers, takers and procurators 
and receivers were to be reputed and ad- 
judged as principal felons, provided, how- 
ever, that the act should not extend to any 
person taking any woman upon the claim 
that she was his ward or bondwoman. 
(3 Henry VII., chap. 2.) 

By 21 Henry VIII., chap. 7, it was pro- 
vided that if any ‘‘ servants, to whom caskets 
containing jewels, moneys, goods, or chattels, 
had been delivered for safe keeping by their 
masters or mistresses, should depart there- 
with with the intent to steal the same and 
defraud the master, contrary to the trust or 
confidence bestowed, they shall be ad- 


judged guilty of felony, if the embezzlement 
should be of the value of 40s. or above; 
while by the statute of 22 Henry VIII., 





chap. 11, any perverse and malicious cutting 
down of dykes or banks made for the protec- 
tion of the land against the inroads of the 
ocean, was declared to be felony. So, too, 
if soldiers ran away from their captains, or 
deserted from the king’s service, except in 
cases of notorious sickness, they should be 
punished as felons; while similar offences 
on the part of mariners and gunners serving 
on the seas, taking wages of the king or 
queen, were punishable under 5 Elizabeth, 
chap. V. ' 

By 22 Henry VIII., an act was passed for 
“ the voiding and banishing out of this realm 
of certain outlandish people, calling them- 
selves Egyptians, using no craft nor mer- 
chandise for to live by, but going from place 
to place in great companies, using subtle 
and crafty means to deceive the king’s sub- 
jects, claiming that they by palmistry could 
tell men and women’s fortune.” 

In the time of Elizabeth, all seditious 
books, letters, prophecies, and calculations of 
the queen’s nativity were declared to be felon- 
ies in the twenty-third year of her reign; an 
instance of feminine delicacy as to her age 
on the part of the Virgin Queen; while in 
forgeries of any deeds, charters, or court 
rolls, or of wills, whereby the interest of any 
person in lands might be fraudulently affect- 
ed, the offender was to be set upon the 
pillory, have his ears cut off, and also his 
nostrils slit and seared with a hot iron, and 
he be imprisoned during life, and forfeit the 
profits of all his lands. A proviso was at- 
tached that the act was not to extend to any 
attorney or lawyer pleading a forged deed, 
nor being a party or privy to the forgery, 
nor to the exemplification of a forged deed, 
nor to any judge who should cause the seal 
to be set to such exemplification. As late 
as the days of George II., one Japhet Croke, 
alias Sir. Peter Stranger, was convicted of 
forging a deed, and suffered all the penalties 
of the act. 

If any man delivered, or brought, or sent, 
or received, or procured to be brought, or 
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sent, or, received, in any ship, any manner 


for the second offence he was to be convict- 
of sheep alive, to be carried or conveyed 


ed of felony: and by the 35th Elizabeth, 
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out of the realm, or out of Wales, or out of 
Ireland, he was to suffer, for the first offence, 
imprisonment and loss of his left hand, and 


chap. I, it was enacted that if any person 
above the age of sixteen years should ob- 
stinately refuse to attend church or chapel, 











568 The Green Bag. 





or hear prayers or divine service, or go about 
to persuade others to impugn her Majesty’s 
power in causes ecclesiastical, or to persuade 
others to forbear going to church to hear 
divine service, that he should, upon convic- 
tion, be committed to prison, there to remain 
without bail or mainprise until willing to go 
to church, or listen to divine service. The 
only humane feature of this law was the 
proviso that it was not to extend to women 
or Popish recusants. The instances of par- 
ties claiming that they were less than sixteen 
years of age were numerous, and led toa 
general discontinuance of the growth of 
beards. 

In the reign of James I., if any dangerous 
or incorrigible rogue was found begging or 
wandering in the lanes or streets, he should 
be branded in the shoulder with the letter 
““R” and be sent to the place of his last dwell- 
ing, and if that could not be ascertained, 
then to the place of his birth; while idle 
and wandering soldiers or mariners were 
adjudged to be felons, without benefit of 
clergy. 

In the first year of James I. there was a 
general codification of the law against con- 
juration and enchantment, and it was enacted 
that ‘if any person should use drugs, or 
exercise any invocation or conjuration of 
any evil or wicked spirit, or should consult, 
covenant with, entertain, employ, feed, or 
reward any wicked or evil spirit; or take up 
any dead man, woman or child out of his or 
their grave, or any other place, or the skin, 
bone, or any other part of any dead person, 
to be employed in any manner of witchcraft, 
sorcery, charm or enchantment, or should 
use drugs, or exercise any witchcraft, sorcery, 
charm, or enchantment, whereby any person 
shall be killed, destroyed, wasted, consumed, 
pined, or lamed in his or her body, or any 
part thereof,” he should suffer death asa 
felon, without clergy: and “if any person 
take upon him by witchcraft or sorcery to 
tell wherein treasure of gold or silver might 
be found, or where lost or stolen goods could 





be found, or employed sorcery with the in- 
tent to provoke any person to unlawful love, 
or whereby any cattle or goods or any per- 
son should be destroyed, wasted or impaired,” 
he should, upon the first conviction, suffer 
one year’s imprisonment without bail, and 
once a quarter stand two hours in the pillory, 
and publicly confess his fault; and if, after 
conviction, he commit a like offence, and be 
convicted and attaint of the second offence, 
he should suffer death as a felon, without 
clergy. 

No new felonies were enacted in the time 
of King Charles I. Such then, is a general 
review of the condition of English Crim- 
inal Law at the time that Sir Matthew Hale 
closed his work upon the Pleas of the 
Crown. 

We now glance at a few specific instances 
to be found in the State Trials. 

In 1637, which was the thirteenth year of 
the reign of Charles I., proceedings were in- 
stituted in the Star Chamber against William 
Prynne, Burton, and Bastwick. Prynne was 
a barrister-at-law, Bastwick was a physician, 
and Burton was a clergyman. The offence 
charged against them was that they had 
published books reflecting upon the Court 
and the Church, and at their trial they were 
roughly handled, being denied the assistance 
of counsel, or a fair opportunity to speak. 
They were each condemned to lose their 
ears in the palace yard at Westminster, to be 
fined five thousand pounds, and to undergo 
perpetual imprisonment in three remote 
places of the Kingdom; to which Finch, the 
Chief Justice of the Common Pleas, added 
that he condemned Prynne to be stigma- 
tized in the cheeks with two letters “S” 
and “L” fora seditious libeller, to which 
all the lords agreed. 

Prynne behaved with great courage. 
When the executioner had cut off one ear, 


| which he had cut deep and close to the 
| head, in a cruel manner, he never flinched, 


moved, nor stirred, although an artery had 
been cut, so that the blood ran streaming 
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down upon the 
scaffold, and di- 
vers persons, 
standing round, ——— 
dipped their 
handkerchie fs 
in itas a thing 
most precious, 
the people giv- 
ing a mournful 
shout and cry- 
ing for a sur- 
geon. The other ear be- 
ing cut no less deep, he 
was then freed from the 
pillory, and came down 
where the surgeons were 
waiting for him, who pres- 
ently applied a remedy for 
stopping the blood, “after 
a large effusion thereof. 
Yet for all this he fainted 
not in the least manner, 
although he waxed pale.” 
His head being then bound - 
up, two friends led him away 
to his house. He was sub- 
sequently decreed to im- 
prisonment in the castle of 
the Isle of Jersey, provided 
the governor should think 
fit. Three years  after- 
wards the sentence against 
Prynne was declared to be 
illegal, and without just 
cause, and reversed, and 
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Prynne discharged from \\V | 

fine and imprisonment, re- = 

stored to his degrees in the WW é 
\ 


University of Oxford and - 
to the Society of Lincoln’s 
Inn, and to the exercise of 
his profession as an Utter Barrister-at-Law, 
and to his chamber at Lincoln’s Inn. (1 State 
Trials, p. 481.) 

In the trial of the witches at Bury St. Ed- 
munds, before Sir Matthew Hale, the charge 








TITUS OATES, FROM A RARE PRINT. 


was that Amy 
Duny and Rose 
Collender, two 
wrinkled old 
women, had 
bewitched sev- 
eral children. 
The mother of 
one child had 
left her infant 
for the day with 
one of the old 
women, and at night he fell 
into such fits of swooning 
that the mother was much 
frightened. She went to 
a Dr. Jacob, who told her 
to hang the child’s blanket 
up in the chimney-corner 
all day, and at night when 
she put the child into bed 
to put it into the -blanket, 
and if anything fell out to 
throw it into the fire; and 
when she took the blanket 
a great toad fell out, which 
hopped up and down the 
hearth, and she cast it into 
the fire, and after sputter- . 
ing for a while “ thgre was 
no more seen than if there 
had been none there.” Af- 
ter the toad was burned, 
the child recovered and 
was well. The other child- 
‘ren were said to have cast 

up pins and nails, and to 

have become speechless 

when touched by Amy 

Duny. The children had 
also at some _ previous 
time declared that the 
witches had visited them in the form of a 
bat and a mouse. At times the children 
would see things run up and down the house 
like poultry and mice, and one of them cried 
out like a rat when touched with the tongs. 
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There was no evidence at all to connect the 
so-called witches with these foolish fancies. 
The evidence rested on the simple hearsay 
of the declaration of the children, who would 
not, or could not, testify in court because 
some of them were too sick to be brought 
there, and the rest were speechless. Then 
the famous Dr. Thomas Browne, the author 
of the ‘‘ Religio Medici” and a man of great 
knowledge and repute, was put upon the 
witness stand as an expert. He was clearly 
of the opinion that the children were be- 
witched, alleging as a reason that ‘in 
Denmark there had recently been a great 
discovery of witches, who afflicted people by 
conveying pins into them, and needles, and 


nails,” and his argument was that “the | 


devil in such cases did work upon the bodies 
of men and women as upon a natural foun- 
dation; that is, he stirred up and excited 
humors in the body, whereby he did, in an 
extraordinary manner, afflict them with dis- 
temper, only heightened by the subtlety of 
the devil, co-operating with the malice of 
the witches who instigate him to villainy.” 
This learned nonsense fully satisfied the 
great Sir Matthew Hale, until some ingen- 
ious person in the court-room suggested 
that the children might be guilty of deceit, 


and so they were brought in blindfolded, and | 


told that the witches were approaching, and 
then another person touched them, which 
produced the same effect as the touch of the 
witch by throwing them into fits. This 
puzzled the learned jurist exceedingly, until 
it was remarked at the bar that possibly the 
children might be deceived with the sus- 
picion that the witches had touched them 
when they had not. This shrewd suggestion 
removed all doubt, but evidence was still 
further produced that Rose Collender must 
be a witch, because two years since a carter 
had run his wagon against her house, and 
she was angry, and must have bewitched his 
cart, because it upset several times during the 
day, and one of his horses afterwards died. 
The Judge, instead of telling the jury that 








there was absolutely no evidence to show 
that the prisoners were guilty, briefly de- 
clared that witchcraft existed, and that the 
Bible tells us “Thou shalt not suffer a witch 
to live.” In half an hour the jury convicted 
the prisoners, and at the same moment the 
children recovered their speech and health, 
and slept well that night, only little Susan 
Chandler felt a pin-like pricking in her 
stomach, which did not disappear until after 
the witches had been hanged. 

On the trial of Titus Oates, in 1685, be- 
fore Lord Chief Justice Jeffreys, upon a 
charge of perjury, the prisoner suffered 
from the rapid manner in which the jurors 
were sworn; and, although objecting that 
the clerk was too quick, and that he could 
not speak, and that his objection was that 
the men upon the petit panel had also been 
upon the grand jury, Jeffreys replied, “We 
cannot help it now.” Oates then stated that 
he had three witnesses most material to his 
defense, who were prisoners in the King’s 
Bench, and he asked that he might have a 
rule of court to bring them up; but it was 
objected that they were in execution, and 
could not be brought. ‘I tell you,” said 
Jeffreys, “we cannot do it by law, as it will 
be an escape.” Oates: ‘“ My lord, I shall 
want their testimony.” Jeffreys: ‘Truly, 
we cannot help it; the law will not allow it, 
and you must be satisfied.” Conviction, of 
course, followed; but before the jury re- 
tired, Jeffreys distinctly told them that there 
did not remain the least doubt that “ Oates 
was the blackest and most: perjured villain 
that ever appeared upon the face of the 
earth,” and then offered the jurors the 
opportunity to drink, which they discreetly 
declined. 

The prisoner was sentenced to pay a fine 
of one thousand marks, to be stripped of 
his canonical habits, to stand upon the pil- 
lory before Westminster Hall gate for an 
hour’s time with a paper over his head de- 
claring his crime, with which he must first 
walk round about through all the courts in 














« 
eee cee 


rere TF 








Contrasts in English Criminal Law. 571 





Westminster Hall, and that on the next day 
he should stand again in the pillory for the 
space of an hour, with the same inscription 
above him; that on the third day he should 
be whipped from Aldgate to Newgate; that 
on the following day he should be whipped 
from Newgate to Tyburn by the hands of 
the common hangman; and that on the 
24th of April of every year, as long as he 
lived, he was to stand upon the pillory at 
Tyburn, just opposite to the gallows, for 
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the space of an hour, and then be brought 
to the pillory at Westminster Hall on the 
oth of every August, in every year as long 
as he lived; and onthe roth of August, 
during his entire life, to stand in the pillory 
at Charing Cross, and again at Temple Gate 
upon the succeeding day; and on the 2d of 
September he was to stand upon the pillory 
at the Royal Exchange, and to do this in 
every year during his life, and to be com- 
mitted a close prisoner as long as he lived. 
This sentence, which was afterwards exe- 
cuted with great severity, was subsequently 
reversed by the House of Commons four 





years later, on the 11th of June, 1689; but 
it was not until the House of Lords ad- 
dressed the king to grant him a pardon that 
the unhappy man found relief. (4 State 
Trials, p. 66.) 

An Act had been passed in the reign of 
Charles II., by which any person adjudged 
guilty of putting out an eye, or slitting the 
nose, or cutting off the nose or lip of any 
person, should be guilty of felony, without 
benefit of clergy. This Act had been occa- 





sioned by an assault in the street upon Sir 
John Coventry, a member of the House of 
Commons, in which his nose had been slit, 
and hence became known as the “ Coventry 
Act.” Under this statute, as late as 1721, 
in the eighth year of George I., Coke and 
Woodburne were both condemned and exe- 
cuted at the Suffolk Assizes for slitting the 
nose of a Mr. Crispe. Coke had contended 
that no nose could be slit, within the mean- 
ing of the statute, unless the edge of it had 
been cut through; but the Lord Chief Jus- 
tice, Sir Peter King, replied: “It is true the 
edge of the nose was not slit, but the cut 
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was athwart the nose, which separated the 
flesh of the nose, and cut it quite through 
into the nostril”; and this he took to bea 
slitting of the nose, ‘‘ besides which,” said 
the judge, “‘ the surgeon swore that the nose 
was slit.” The sentence was that each of 
the prisoners should “ go from hence to the 
place from whence you came, and from 
thence to the place of execution, where you 
shall be severally hanged by the neck until 


you be severally and respectively dead, and | 
| to enlist in the service of any foreign prince ; 


the Lord have mercy on your souls.” 


The rapidity with which new felonies were | 


created in the reigns succeeding those of 
Charles II. is apparent by simply reading 


the titles to the statutes; and while no full | 
list can be given without occupying much | 
| goods and wares; to send threatening let- 


space, yet here are some of the offenses, 
indicative of the spirit and temper of the 
times, which were thought by English kings 
and queens, lords and commons, to merit 
the death-penalty : — 

To maliciously burn stacks of corn, or 
kill cattle in the night; to personate bail; 


| materials in the loom, or in warp or shute, ° 


break down the hedge or mound of any fish 
pond, whereby the fish might escape; to 
kill, maim, or wound any cattle; to cut down 
any trees planted in any avenue, or growing 
in any garden, orchard, or plantation, either 
for ornament, shelter, or profit; to set fire 
to any house, barn, or outhouse, or stack of 
hay or corn; to send anonymous letters de- 
manding money, venison, or other valuable 
thing (this was the celebrated Waltham 
Black Act) ; to damage Westminster bridge ; 


to export wools from Great Britain; to steal 
sheep or cattle; to steal any woolen yarn, or 
wool left out to dry on bleaching-fields; to 
assist in the escape of prisoners from lawful 
custody; to steal linen fustian and cotton 


ters; to break by day or by night into any 
house or shop with intent to cut or destroy 
any velvet, raw silk, or silk mixed with other 


| tools, tackle, or utensils; to destroy any 


to counterfeit lottery-tickets, stamps, the | 
seal of the Bank of England, exchequer | 


bills; to blanch copper and mix it with 
silver; to willfully destroy any ship; to as- 
sault a privy counsellor in the execution of 
his office; to burn any wood or coppice; 
to steal a pump from any ship; to return 
from transportation, or take a reward for 
the recovery of stolen goods; to engage in 
any riotous assembly; to spoil the garments 
of any person in the street; to engage in 
smuggling; to counterfeit the name of, or 
personate, a proprietor for transferring stock, 
or receiving dividends; to assault any mas- 
ter woolcomber, weaver, or maliciously break 
tools; to break down any turnpike gate; to 
steal any lead, iron bar, or palisade from 
any dwelling-house, garden, court-yard, or 
intent to rob; to 


fence; to assault with 


counterfeit the acceptance of a bill of ex- | 
change; to appear in disguise in any forest ; 
unlawfully hunt deer; rob any warren, or to 
steal any fish out of any river or pond; to 


such tools used in the weaving or making 
of velvet; to cut or destroy any oak, beech, 
ash, elm, fir, chestnut, or other timber tree, 
without the consent of the owner; or to 
pluck up in the night time and carry away 
any root, shrub, or plant of the value 
of five shillings, in any garden or nursery- 
ground; to counterfeit the copper coin of 
the realm; to receive stolen jewels, gold 
and silver plate, in the case of burglary or 
highway robbery; to counterfeit any stamp 
or seal issued for securing the duties on 
starch; or to slaughter any horse, mare, ass, 
bull, cow, calf, sheep, hog, or goat, for any 
other purpose than for butcher’s meat; to 
steal from a person to the value of five shil- 
lings; to interfere with the collection of 
duties on hats; to steal oysters from oyster- 
beds. to aid in the escape of prisoners; to 
embezzle letters from the post-office; to 
destroy stocking or lace frames; to shoot at 
or wound revenue officers; to demolish en- 
gines belonging to collieries; to forge cer- 
tificates, or other vouchers of pay of navy 
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officers; —all these were punished by the 
dreadful penalty of death! 

The number of executions almost exceeds 
belief. Beginning with the reign of Henry 
VI., more persons were executed in England 
in oné year for highway robbery alone than 
the whole number executed for all crimes in 
France in seven years. In the reign of 
Henry VIII. 72,000 thieves were hanged, at 
the rate of about 2,000 a year. In 1785, in 
the reign of George III., no less than 97 
persons were ex- 
ecuted in London 
alone for the offence 
of shoplifting; and 
as late as the reign 
of George III. twen- 
ty persons were ex- 
ecuted on the same 
morning in London 
for privately stealing. 

Without going into 
further detail, we see 
a spirit of unmitigat- 
ed ferocity, of savage 
application of the 
brute force of the 
criminal law as the 
only remedy for ev- 
ery evil, enshrined on 
the judgment seat. 
As one writer ob- 
served, ‘the system 
went on until society 
was heartsick at its atrocities, and then 
rose up the equivocating system which 
Lord Chancellors and Lord Chief Justices 
and doctors in moral philosophy upheld as 
the perfection of human wisdom —the sys- 
tem of making the lightest as well as the 
most enormous offenses capital, that the law 
might stand up as a scarecrow —an old, 
ragged, ill-contrived and hideous mawkin — 
that the smallest bird, after habitually pilfer- 








TEMPLE BAR. 





ing the fields of industry, despised, while he 
went on pilfering.” 

No wonder that humanity revolted. No 
wonder that judges devised expedients 
for the purpose of evading the law which 
Parliament was unwilling to change ; no won- 
der that Lord Mansfield, in a case of grand 
larceny, where the prisoner, a mere lad, had 
stolen a gold snuff-box from a nobleman, 
and under the evidence was undoubtedly 
guilty, instructed the jury that, as they were 
masters of the facts, 
they could find the 
value of the snuff-box 
under 12s. in order 
to reduce the grade 
of the crime to petty 
larceny. The owner 
protested that the 
mere fashion of the 
box was worth sixty 
guineas, upon which 
Lord Mansfield 
sternly replied: “ Sir, 
we sit not here to- 
hang men for fash- 
ion’s sake. The ju- 
ry may find that 
box worth what they 
please.” The jury, 
acting on the hint, 
found it, much to 
the disgust of the 
owner, to be worth 
4d., and it was only by a technical juggle 
of this kind that the boy’s life could be 
spared. 

We have now reached, in a rapid review, 
a stage from which we can, in a subsequent 
paper, judge with some accuracy of the 
magnitude of the task of law reform and the 
amelioration of the criminal code undertaken 
by Sir Samuel Romilly, aided by the caus- 
tic wit of Sydney Smith. 
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RUSSIAN PROCEDURE IN DIVORCE. 


RECENT De Bene Esse commission 
issued from Russia to an arch-priest 
of the Greek Church in New York City, for 
the examination of witnesses in behalf of a 
Russian husband residing at Moscow, who 
seeks divorce from his unfaithful wife, who 
had fled to New York with the co-res- 
pondent, has brought to its bar and its 
jurisprudence experience as to the Russian 
procedures in divorce. It seems that ec- 
clesiastical authorities in the empire of 
the Czar are exclusively charged with the 
trial of divorce cases; civil marriages being 
therein unrecognized. Two jurisdictions 
make up this authority—one called the 
Consistory and the other the Holy Synod. 
The first—a preliminary tribunal—is a 
court of inquiry and investigation; while 
the second jurisdiction a permanent 
grand council invested with every author- 
ity in religious matters and composed of 
metropolitans, archbishops, secretaries and 
a procurator general. From its central 
seat at St. Petersburg it governs the spirit- 
ual affairs of the empire and the financial 
business of the church, with authority over 
all consistories and prelates; exercising cen- 
sorship over religious books, newspapers 
and publications, while enjoying a wide- 
reaching power in civil matters and espe- 
cially in matrimonial cases. 

Its head procurator, who governs it, rep- 
resents the Czar, and in religious matters 
subjects even him to ecclesiastical author- 
ity. Wherefore, the Russian autocrat is 
not pope in his vast kingdom, if despotic 
Emperor. It sometimes erroneously 


is 


1S 


averred that this Holy Synod obeys the 
orders of the Czar. 

In the New York case alluded to, the 
injured husband—a Russian merchant — 
had addressed a complaint to the Con- 
sistory, which had first examined the al- 
legations 


in order to determine, like a 








grand jury, if these constituted a prima 
facie case for divorce if true. Its first duty 
was then to try and reconcile the petitioner 
and respondent; having power to summon 
both parties before it, in seeking to per- 
suade the one to condone and the other 
to return to duty. In the case aforesaid 
Mr. Petitioner had declined pardon, having 
appeared personally; wherefore it was un- 
necessary to summon the absent wife to 
duty. The attempt at reconciliation hav- 
ing been duly certified as a failure, the 
Consistory made out to the Holy Synod 
the petition for divorce, and a narrative of 
the attempt at reconciliation, with statement 
of its failure. Whereupon, the last named 
tribunal had assumed jurisdiction and issued 
a commission and citation to take proofs; 
and to take these although there was default 
in appearance of the érring wife. Usually 
after a decree of divorce against the party 
guilty of infidelity, the latter is condemned 
to penance and celibacy. The penance to 
a woman commonly is confinement for a 
period in a convent. But that enforced 
retirement may be commuted on petition 
by the payment of a sum of money dis- 
cretionally fixed by the Head Procurator. 
If the decree of celibacy goes against a 
husband, it can only be set aside by im- 
perial rescript after recommendation of the 
Holy Synod, based upon his subsequent 
virtuous life. This feature was some years 
ago borrowed into the statutes of New 
York, that allow the decreed celibate to 
be restored to marital rights by the Su- 
preme Court after due inquiry through a 
referee. The New York procedure, how- 
ever,. equally applies to the wife; but in 
Russia this grace is withheld from her 
always if she has been perjurious to her 
marital vow. Incompatibility of temper in 
a maximum degree is, however, a cause of 
Russian divorce, wherein the punishment of 
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celibacy becomes waived and also the pen- 
ance. In early Russian times divorce was 
primitive——the spouses who longed for 
separation simply journeyed from their 
houses to a public square, holding each 
the end of brittle muslin, which they there 
publicly pulled apart, declaring with that 
act a mutual wish for separation. 

In the New York case the testimony of 





infidelity was complete; and when the 
executed commission of inquiry shall reach 
the Holy Synod there will be, undoubtedly, 
a decree in favor of the Russian merchant; 
and doubtless one 7 contumacia of penance 
to the wife so as to operate should she ever 
return to Russia. Of course a decree of 
celibacy would not have effect out of its 
jurisdiction. 





THE COURT OF STAR CHAMBER. 


X. 


By Joun D. Linpsay. 


y . grienge about ten weeks’ confinement at 


the places named, the Star Chamber | 


ordered ‘that Dr. Bastwick should be re- 
moved to the Castle or Fort of the Isles of 
Scilly, Mr. Burton to the Isle of Guernsey, 
and Mr. Prynn to which of the two castles 
on the Isle of Jersey the Governor should 
think fit; and that none be admitted to have 
conference with them, or to have access to 
them, but whom the captains of the said 
casties or their deputies should appoint; 
they not to be allowed pen, paper or ink, 
nor any books, but the Bible and common 
prayer book, and other books of devotion 
consonant to the doctrine and discipline of 
the Church of England; no letters or writ- 
ings to be brought them, but what shall’ be 
opened, nor any to be sent from them; that 
the wives of Bastwick and Burton should 
not land or abide in any of the said islands, 
and if they did they should be detained in 
prison till further order from the board; and 
the conductors of the three said prisoners, 
either by sea or land, to suffer none but 
themselves to speak to them in their passage.” 

They were accordingly sent to the islands, 
where they remained till the beginning of 
the Long Parliament in 1641, when their 
sentences were declared illegal, and they 
were released and reparation directed to 
be made by the members of the court 
who participated in the proceedings. 





The barbarity of the punishment inflicted 
in these cases was indeed monstrous. 

By the statute of 2 Mary it was provided 
that if a libeller went so far as to libel the 
King or Queen by name, no greater fine 
could be imposed than £100 with a month’s 
imprisonment, and no corporeal punishment 
unless the defendant refused to pay the fine, 
in which case some other punishment in lieu 
of the fine might be inflicted at the month’s 
end; and this-penalty was not to be passed 
except the offense were confessed or fully 
proven by two witnesses who were required 
to produce certificates of their character for 
veracity. 

The 7 Eliz. increased the imprisonment 
to three months and the fine to £200, but 
in other respects the statutes were alike. 

The disparity between these times and 
those of Charles I. was therefore startling. 

A libeller in Queen Mary’s time was fined 
but £100, in Queen Elizabeth’s £200. In 
Queen Mary’s days it was a month’s im- 
prisonment, in Queen Elizabeth’s three 
months, and this only if the libel were 
against the King or Queen. 

In Charles I. however it was £5000, per- 
petual imprisonment and infamous public 
corporeal punishment, with the loss of blood 
and all the cruel aggravations in the 
method of its infliction that could be de- 
vised —and this though the alleged libel 
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related but to the prelates and not the 
King.' 

The last Star Chamber case of which any 
fair report is extant, is that of John Lilburn, 
who was proceeded against “for sending of 
factious and seditious libels out of Holland 
into England. The report was written by 
Lilburn himself, but is probably substan- 
tially correct. The case is noticeable par- 
ticularly because it shows the intense popular 
disfavor of one of the principal features of 
the Star Chamber procedure. This was 
what was known as the ex-officio oath. 
It was one of the methods, then in use in 
the ecclesiastical courts, of obtaining evi- 
dence against the defendant whereon to base 
a prosecution, and was doubtless borrowed 
from those courts. In the common law 
courts this oath is yet commonly used 
without objection in interlocutory proceed- 
ings under the name of the “voir (vraz) 


dire,’ —‘‘ You shall true answer make to 
all such questions as shall be demanded of 
you,’ — but in the old ecclesiastical courts, 


and especially the High Commission, and 
in the Star Chamber it was understood to 
be and was used as a means of compelling a 
defendant to furnish evidence against him- 
self. 

Those who found themselves subjected to 
this oath urged that it was against both the 


‘And yet this same man Prynn, after the restoration of 
Charles II., held Catharine of Braganza in high esteem. 
When Charles II. was asked what course should be pursued 
with Prynn, who was beginning to get very troublesome, 
“ Odds fish,” replied the King, “he wants something to 
do. I'll make him keeper of the Tower records, and set 
him to put them in order, which will keep him in employ- 
ment for the next twenty years.” “The restless activity of 
the antiquarian republican exerted itself to good purpose 
in reforming the chaos that was committed to his care; the 
value he felt for the muniments of history imbued him with 
a veneration for regality itself, and the man who had 
refused to drink King Charles’s health, or to doff his hat 
while others drank it, became a stickler for the right divine 
of kings, and an advocate for the restoration of the privi- 
leges and immunities accorded in the good old times to 
their consorts. He even went so far as to justify the 


severity of the Star Chamber sentence that had been in- 
flicted on his own person, declaring “that if they had 
taken his head when they deprived him of his ears, he 
had been only given his deserts.” 





| law of God and of nature, and that the 


maxim “ emo tenetur prodere seipsum” was 
in accord with the former and a part of the 
latter. 

Stephen says,’ ‘In this, I think, .. . the 
real truth was that those who disliked the 
oath had usually done the things of which 
they were accused, and which they regarded 
as meritorious actions, though their judges 
regarded them as crimes. People always 
protest with passionate eagerness against 
being deprived of technical defenses against 
what they regard as bad laws, and such 
complaints often give a spurious value to 
technicalities when the cruelty of the laws 
against which they have afforded protection 
has come to be commonly admitted.” 

There is certainly some ground for these 
remarks. Indeed we might perhaps go 
farther, and admit that those who found 
the ex-officio oath most oppressive and dis- 
tasteful were usually guilty men whose only 
protection would have been the inability to 
prove their guilt by the testimony of others. 
However this may be the unpopularity of 
the ex-officio oath is clearly shown by Lil- 
burn’s account of his own case. 

After having been committed to the Gate- 
house, he was ordered by the Privy Council 
to be examined before the Attorney-Gen- 
eral, Sir John Banks. He was taken to the 
latter’s chambers, and was there referred to 
be examined by the chief-clerk, Mr. Cock- 
shey. ‘“ At our first meeting together,” says 
Lilburn, “he did kindly entreat me, and 
made me sit down by him, put on my hat, 
and began with me, after this manner: ‘Mr. 
Lilburn, what is your Christian name?’” A 
number of interrogatories followed, leading 
up to the subject of the charge, some 
of which Lilburn answered. But at length 
he declined to answer further, saying, ‘I 
know it is warrantable by the law of God, 
and I think by the law of the land, that I 
may stand on my just defense, and not 
answer your interrogatories, and that my 
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accusers ought to be brought face to face 
to justify what they accuse me of.” Being 
afterwards asked by the Attorney-General to 
sign his examination, he refused, but offered 
to prepare an answer of his own to the 
charge brought against him. Some days 
after he was taken to the Star Chamber 
office that he might enter his appearance. 
He objected that he had not been served with 
any subpena, and that no information had 
been drawn against him. He was informed 
that he must first be examined and that then 
the Attorney-General would prepare the in- 
formation. Lilburn, seeing that the examina- 
tion was intended to procure material for 
the bill when the oath was again tendered 
him “that you shall make true answer to all 
things that are asked you,” objected to tak- 
ing it, saying at first, “I am but a young 
man, and do not well know what belongs to 
the nature of an oath.” Afterwards he said 
that he was not satisfied of the lawfulness of 
the oath, and after much pressing, finally 
altogether refused to take it. A fortnight 
later he was brought before the Star Cham- 
ber, where the oath was again tendered to 
him, and again he refused it, saying it was 
an oath of inquiry, for the lawfulness of 
which there was no warrant. 

Lilburn had a fellow-prisoner, “old Mr. 
Wharton” (who, according to the report, 
was eighty-five years of age), who was 
asked to submit to the oath at the same 
time with Lilburn. The eold man refused, 
and began to rail about the bishops, of 
their cruelty to him, and how “they had 
him in five several prisons within these two 
years for refusing the oath.” 

Lilburn and Wharton were again brought 
up the following day. Lilburn declared 
upon his word, and at length, that the accu- 
sations against him were false, and that the 
books objected to had been imported by 
another person, with whom he had no deal- 
ing. ‘ Then,” said the Lord Keeper, “thou 





art a mad fellow, seeing things are thus, that 
thou wilt not take the oath and answer 
truly.” Lilburn repeated that the oath was 
one of inquiry, and unwarranted by the 
word of God. ‘“ When I named the word 
of God,” says he, ‘the Court began to laugh 
as though they had nothing to do with it.” 
Failing with Lilburn, the Court asked Whar- 
ton whether he would submit to the oath. 
The venerable defendant, first obtaining 
leave to speak, “began to thunder out 
against the bishops, and told them they 
required three oaths of the King’s subjects, 
namely, the oath of churchwardenship, the 
oath of canonical obedience, and the oath 
ex-officio, which, said he, are all against the 
law of the land, and by which they deceive 
and perjure thousands of the King’s subjects 
in a year.” “But,” says the report, “the 
lords, wondering to hear the old man talk 
after this manner, commanded him to hold 
his peace, and to answer them whether he 
would take the oath or no. To which he 
replied, and desired them to let him talk a 
little, and he would tell them by and by. 
At which all the Court burst out laughing; 
but they would not let him go on, but com- 
manded silence (which, if they would have 
let him proceed, he would have so peppered 
the bishops as they never were in their lives 
in an open court of judicature).” As both 
absolutely refused to take the oath, they 
were each sentenced to stand in the pillory, 
and to pay a fine of £500, and Lilburn to 
be whipped from the Fleet to the pillory, 
which was erected between Westminster 
Hall gate and the Star Chamber. Lilburn, 
it is said, received upwards of five hundred 
lashes, and was kept standing in the pillory 
for two hours afterwards. 

In May, 1641, the Long Parliament re- 
solved “‘that the sentence of the Star Cham- 
ber given against John Lilburn is illegal and 
against the liberty of the subject, and also 
bloody, cruel, barbarous, and tyrannical.” 
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LONDON LEGAL LETTER. 


Lonpon, Nov. 3, 1894. 
E are all at work again, and most of us 
are complaining of shrunken cause-lists 
and a non-litigious public, but every one appears 
to be fairly prosperous notwithstanding. Lord 
Russell is doing splendidly on the bench. He is 
not only punctual in his appearances, but some- 
times comes into court a few minutes before his 
time. ‘This is a unique phenomenon. Although 
intolerant of prolixity on the part of counsel, 
and scornful of irrelevant detail, he enters into | 
the core of every case most conscientiously, and 
his judicial demeanor is much more gentle than 
was anticipated. To the surprise of the profes- | 
sion, Mr. Frank Lockwood was appointed Solici- 
tor-General he other day when Sir John Rigby 
went to the Court of Appeal and Sir Robert Reid 
became Attorney-General. Mr Lockwood is a 
most popular man, and no one regretted his pro- 
motion, for he is the first wit at the Bar, and 
really a very humorous person; but his legal en- 
dowments are not those usually associated with a 
law-officer of the’ Crown. What the new Soli- 
citor-General aims at is a judgeship, and this he 
can look forward to as a matter of right from his 
new position. 

Since term commenced, there have been a 
good many complaints by litigants of the manner 
in which their interests have been neglected by 
the eminent counsel employed by them at great 
expense. There is, I fear, a good deal of founda- | 
tion for this grievance: fashionable advocates 
have so much work thrust upon them that they | 
cannot possibly do full justice to all their briefs ; 
in this respect lay clients are not entitled to so 
much sympathy, if it is by their own express desire 
that the leaders of the Bar have been retained ; 
but this is too often done by the solicitor, who is 
merely anxious to obtain notoriety for his case by 
its association with the names of distinguished 
lawyers, and in this way the interests of litigants 
are frequently imperiled. 

The electric light has at last been introduced 
for general use in the Temple. It may be some 








time before the new illuminant entirely displaces 
the dingy lamp which is so highly favored in 
legal chambers, but it is now so comparatively | 


| the summer assizes amounted to £3,000. 


_ inexpensive that it must surely prevail over all 


rivals. It has been already installed in the 
Temple Church, where it gives as much satisfac- 
tion as in all the other great London churches 
which have adopted electric lighting. 

Sir Richard Webster earned, during the legal 
year which closed last August, about £40,000, 
the largest figure even his great professional in- 
come has ever reached. His fees in four days at 
At 
this rate a colossal sum is soon realized. Sir 
Richard has certainly made more money at the 
bar than any man of his time, and few have ever 
equalled him. Lord Russell never made an in 
come of the same proportion. Sir Richard 
Webster is employed in almost all great mer- 
cantile and patent cases where it is generally 
immaterial how much is spent on counsel’s 
fees. 

Every one wonders when Mr. R. B. Haldane, 
Q.C., M.P., is going to accept preferment. 
Mr. Haldane is one of the most interesting 
figures in public life ; he is only thirty-eight years 
of age, yet he is the confidant of the Prime 
Minister, and wields more political authority than 
most of the members of the Cabinet. He enjoys 
a large and lucrative leading practice at the 
Chancery Bar and before the Privy Council, he en- 
riches parliamentary debate with graceful and 
philosophical disquisitions on the questions of the 
hour, he is a frequent contributor to periodical lit- 
erature, the editor and translator of works on phil- 
osophy, and yet finds time to deliver constant lec- 
tures on socialism and politics to radical clubs 
throughout the metropolis. This remarkable 
young man has refused several offers of a seat in 
the Cabinet, and is reported to have twice de- 
clined a law officership. There are few in whom 
talent and fortune are so equally blended. 

Lord Russell has already signalized his ad- 
vent to the Bench by determining to institute a 
special court with a selected roster of three 
judges for the trial of commercial causes. The 
revived Guildhall sittings have become a ludicrous 
failure, and it is thought the new proposal will 


find more favor with the mercantile community. 
* * * 
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CURRENT TOPICS. 


A POETICAL LAWYER. — It is well understood by 
publishers, if not by poets, that with rare exceptions 
poetry does not ‘* pay.” To pay, it must be extremely 
good, like Tennyson’s or Browning’s or Aldrich’s, 
or extremely commonplace and_newspaporial, like 
Riley’s or Carleton’s or Field’s. The vast mass of 
slender volumes of rhymes with which the press is 
flooded in these days is published at the authors’ ex- 
pense, and they are the principal buyers. Still less 
has it been found that legal poetry or poetry by 
lawyers ‘‘ pays.” Bearing these truisms in mind, the 
fact that a Brooklyn lawyer has made poetry «‘ pay” 
deserves to be chronicled. He ought to be an orator 
as well as a poet, for his name is Mirabeau Lamartine 
Towns. There is nothing in a name, however, for 
we once knew a lawyer of the name of Demosthenes 
Lawyer, who was neither a great orator nor a great 
lawyer, although a very commendable gentleman. 
Unless our memory is at fault, Mr. Towns had atten- 
tion drawn to him by the «Albany Law Journal” 
several years ago on account of a poetical pleading 
he had filed. It cannot be correctly said that his 
poetry is of the inspired order. It is about as bad as 
that which Dr. Owens has cyphered out of, Shake- 
speare and attributed to Bacon. Mr. Towns appears 
to be a crank, and naturally his verses are of the 
machine kind. But he has made money out of his 
faculty. It came about in a manner described by the 
Troy ‘* Times ” as follows : — 


“An eccentric Irishman named Broone, who lived in 
Queens County and owned an estate valued at $600,000, 
has made Mr. Towns one of four heirs, and his share will 
be $150,000. About ten years ago an old man entered his 
office and requested an interview. He stated that he had 
long been interested in reading of litigations, and he had 
seen the name of Mr. Towns in the newspapers as a lawyer 
who did not take the law too seriously; so Broone came to 
Mr. Towns, saying he had decided to give him the first case 
that he was interested in, on condition that he would sum 
up the case in rhyme. The case was that of Mrs. Bridget 
Rowan against John Bedell for damages for being bitten 
by a dog and drenched with water from a hose. To 
comply with Mr. Broone’s request, Mr. Towns summed up 
the case as desired. After reciting how Bedell, who 





‘ Keeps near the park, oh, sad to tell, 
A low resort of vice and sin, 

Where he dispenses rum and gin. 
Yet not content with deadly cups, 
He keeps two wild, ferocious pups 
To slay those who escape his lair 
With deadly hydrophobi-air,’ 


the poet-lawyer went on to say that Bedell, 


‘ Seeing she was but a woinan, 
Set his puppies on Mrs. Rowan, 
And as he saw her race with fright, 
Trying to save herself by flight, 
He shouted, “ Bill, before she goes, 
Just play upon her with the hose.” 
Cursed, assaulted, all but drowned, 
Bleeding from the puppies’ wound, 
The plaintiff, gentlemen of the jury, 
At last escaped this blackguard’s fury, 
And comes in court to see if you 
Will do as you’d have others do.’”’ 


These atrocities resulted in a verdict of $575 for 
his client. His patron was so pleased that he gave 
him another case, in which he recovered $9,583 
against the Long Island Railroad Company, on in- 
juries toa woman’s knee. This case he summed 


| up in rhyme, remarking among other things deserv- 


ing death : — 


“‘ The fairest thing on earth to see 
Is lovely woman’s beauteous knee.” 


It really cannot be said that Mr. Towns’ taste soars 
very high. But he may retort, if he has read 
‘¢ Trilby,” that Little Billee’s taste was even lower. 
He says that he has summed up other cases in rhyme, 
for his eccentric friend, and that he has won them all. 
Mr. Towns’ latest achievement in this kind was his 
poetical argument, as a member of the late New York 
Constitutional Convention, in behalf of woman suf- 
frage. In spite, or perhaps on account of his rhymes 
the measure was defeated. This was not his only 
offense of that character in the convention. No ac- 
count is given of the character of the property which 
Mr. Broone has conferred on Mr. Towns. It is 
stated that he conveyed him his interest in one hun- 
dred and eleven acres of salt-meadows on Newtown 
creek. If all the property is of that description one 
may be pardoned the suspicion that Macznas is 
‘¢unloading” on Horace some undesirable posses- 
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sions to get rid of the taxes. We feel no individual 
malevolence nor envy toward Mr. Towns, but really 
his example ought not to be emulated. Perhaps he 
is not indictable in law; perhaps his flights are not 
technically contempt of court, although they are 
plainly in contempt ‘of the muses; but the courts 
ought somehow to discourage him, say by limiting his 
time for argument. When the writer of these lines 
was a boy, his father laid down the rule that he must 
not read more than one page of poetry to ten of 
prose. Let the court give Mirabeau Lamartine 
Towns, Esq., one-tenth of the ordinary time for pro- 
saic summing-up, say six minutes instead of sixty. 
Justice should be tempered with mercy, not only for 
those accused of crime, but for the jury. 


LEGAL BIOGRAPHY. — In some recent remarks in 
this Easy Chair on legal biography a little gentle fun 
was made at the propensity of writers on lawyers 
and judges in this country to spread the color thick, 
to make the geese all swans, to pat our legal men on 
the back to that extent that it is apt to hump them 
up, so to speak. Now the goose is a much more 
useful bird, dead or alive, than the swan, and it 
would be ill to turn all the plain but useful geese 
into useless although ornamental swans. We al- 
luded in no unkind spirit, and with no intention of 
being offensive, to the propensity of some writers to 
overwork the laudatory adjectives in such biography. 
That we are not peculiar in this view is evidenced by 
the following extract from the London «Saturday 
Review” in respect to Lord Russell’s recent bio- 
graphical sketch of Lord Coleridge, in the «* North 
American Review ”: — 


“The temptation to indulgence in vague and indis- 
criminate laudation of persons alike, but not equally, worthy 
of praise is not far from any one of us, and it has seized 
the American public— whom Lord Russell primarily ad- 
dresses — with an almost demoniacal possession. It is, 
perhaps, in the region of legal memoirs that the ravages of 
this disease have been worst. To an insatiable desire to 
read the lives of the members of their numerous and ever- 
changing judiciary, our American neighbours appear to 
unite a determination that the lives of those worthies shall 
be written in « manner adequately reflecting the greatness 
of their institutions. Neither in quantity nor in quality has 
the supply fallen short of the demand. Every month there 
is a fresh and full consignment of judicial sketches to meet 
the popular taste. Short delivery is unknown. Nor is any 
portion of the cargo ever vitiated by want of conformity to 
order. The producers of this perennial literature are ob- 
livious to all varieties of mental calibre or differences of 
level. Each member of the American Bench, National or 
State, is either ‘the brightest and most enduring light in 
the legal constellation,’ or ‘intellectually the peer of any 
jurist in. the world,’ or ‘one of the most learned and 





scholarly men who ever administered justice in any tribu- 
nal.’ On these few notes the changes are unceasingly 
rung. How a sensible and imaginative people, with the 
names of John Marshall and Kent and Story on their 
judicial roll-call, can tolerate fustian of this kind we do not 
stay to inquire. But our friends on the other side of the 
Atlantic have long passed out of that stage in their con- 
stitutional development when they were disposed to deem 
every criticism an affront. They have absolved the memory 
of Charles Dickens for the wrong that he did them in 
‘Martin Chuzzlewit.’ They forgave Lord Coleridge his 
gentle irony at the expense of their national self-conscious- 
ness. They have taken in good part Mr. Bryce’s attacks 
upon Bossdom. And they will certainly profit by the 
object-lesson — none the less forcible because it is indirect 
and unavowed — which Lord Russell’s article is fitted to 
give them on the spirit in which legal biography should be 
written.” ? 


ELLIOTT’s ‘‘ GENERAL PRACTICE.” — Many of our 
readers will remember with pleasure Judge Byron K. 
Elliott’s treatise entitled «« The Work of the Advo- 
cate,” a pleasing and profitable law-book which had, 
or at least needed, no citations of authorities. That 
learned lawyer and scholar, with the assistance of 
his son, William F. Elliott, has now taken that work 
as a basis, and enlarged it to a more technical and 
practical form, in two portly and comely volumes, 
from the house of the Bowen-Merrill Company, of 
Indianapolis, so that it fully answers its description 
of ‘*a thorough and practical treatise on the prepara- 
tion and trial of causes, containing rules and sugges- 
tions for the work of the advocate in the preparation 
for trial, conduct of the trial, and preparation for 
appeal,’’ and is really ‘*new in conception and in 
execution in the literature of the law.” The wisdom, 
wide reading and scholarly charm of the elder book 
are retained. The chapter on Theories is alone of 
sufficient value to justify its publication as a mono- 
graph. Never before have we found references in a 
law book to such authorities as Tennyson, Bunyan, 
Donovan, Montaigne, Holmes, Hobbes, Locke, Mill, 
Jane Austen, Dickens, Dr. Watts, Southey, De 
Quincey, Goethe, Hooker, and Boyd, the «* Country 
Parson.” These have been fortified by, but not 
buried under references to law cases forming a table 
of two hundred and fifty-six pages, which we prob- 
ably owe to the industry of the younger author. 
Whatever is in the book is made conveniently acces- 
sible by tables of contents covering forty-six pages, 
and an index extending to two hundred and six. 
There is nothing simply local in these pages, nor 
ephemeral. One might almost say that it is a prac- 
tice book «not of an age but for all time,” because 
it is to so great an extent founded on and addressed 
to the consideration of principles. It was a happy 
thought of the authors to make the broad wisdom 
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and culture of the former treatise a little more prac- 
tical and practicable by putting it into this solution. 
As it now stands it is unique and entirely unrivaled, 
and while it does not essay to put aside books like 
Judge Thompson’s and Mr. Austin Abbott’s, it has 
a certain grace and wisdom of its own which will 
warrantably induce many to add it to those works 
which are more intensely and exclusively practical. 
It would seem absurd to suppose that any lawyer 
could ever be tempted to sit down and deliberately 
read through a treatise on Practice, but many a 
lawyer will find himself wishing for time to do so in 
this instance. Another field of usefulness which this 
work should speedily occupy is the law schools; 
we know of nothing comparable with it for the in- 
struction of legal students. 


DICKENS AND Doctors’ Commons. — Dickens is 
and will long continue to be the most interesting of 
novelists to lawyers. Not only was the ‘* purpose” 
of one of his greatest novels, ‘* Bleak House,” to 
expose the abuses of the Court of Chancery, but in 
many of his other novels the professional reader is 
delighted with most original, vigorous and graphic 
portraits of lawyers, law-clerks and suitors, and ac- 
counts of legal proceedings. Weare all familiar with, 
and have just been very pleasantly reminded by Mr. 
Frank Lockwood of the law and lawyers in « Pick- 
wick Papers,” and hardly any one of us has forgotten 
Sampson Brass and his sister, Sally, in «* Old Curi- 
osity Shop,” and now in «‘ Notes from London,” in 
the «* Scottish Law Magazine ” — which «+ Notes” by 
the way, are the best of this kind of thing ever pub- 
lished in any law journal —we find a history of 
Doctors’ Commons, with many references to ‘* David 
Copperfield,” and David's preceptor, Mr. Spenlow, 
and his ‘‘ inexorable partner,” Mr. Jorkins, who was 
never seen, but who would not abate anything from 
the price of articles, in spite of Mr. Spenlow’s wil- 
lingness. The writer says : — 

“ Of all the various books I have examined I find no 
description of the appearance of the common hall in which 
the courts were held so good as that given by Dickens in 
‘David Copperfield,’ and one can hardly have a_ better 
guide. ... It may be remembered that the firm of Spenlow & 
Jorkins, or Mr. Jorkins, according to Mr. Spenlow, rather 
thought the premium of £1000 upon artieles too moderate 
on the whole, and at any rate declined to accept less. 
But it was a good investment, no doubt. As Steerforth 
told David, both parties got very comfortable fees; they 
made a mighty snug little party, and plumed themselves 
greatly on their gentility; and one cannot have these ad- 
vantages without paying for them. Dickens wrote the 
account I have above given in the year 1850; and though 
the movement for reform began in 1830, there cannot be 
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a doubt that his genius gave the finishing blow to this legal 
monster, as it did to its twin brother, the Chancery. He 
refers to the report upon ecclesiastical abuses made in 
1830, and states that he found Mr. Spenlow was right 
when he thought the prerogative office would last his time, 
which was quite sufficient for him, for nothing had then 
been done. ... When Dickens wrote of Doctors’ Commons 
the touts and messengers who then hung about its pre- 
cincts were a notable feature of the locality; but they 
apparently have all disappeared too by this time.” 


Postscriptively we may add that in our judgment 
there is not in all fiction a scene displaying greater 
power and knowledge of human nature than that in 
‘*Our Mutual Friend,” where Rogue Riderhood 
‘¢ wants to be took down” by barrister Wrayburn, 
and to make his «* Alfred David.” It is a fact not 
much dwelt upon by critics that whereas most novel- 
ists grow weaker the more they write — witness 
Scott, Thackeray, George Elliott — Dickens’ last 
completed novel was one of his strongest, and this is 
true of another of his later works, ‘‘ A Tale of Two 
Cities.” There was enough genius in Dickens to set 
up about a score of the novelists now writing. 


PARTIES AS WITNESSES. — Our very young con- 
temporary, ‘‘The West Virginia Bar,” under the 
title, «« How much is it worth?” makes the remark- 
able and startling statement: ‘«It is by no means 
certain that a step in advance was taken when wit- 
nesses interested in the controversy were permitted 
to testify in civil causes.” To us this seems much as 
if an anatomist should say that it is by no means 
certain that the spine is of much use in the human 
body. It might safely be wagered that the sentence 
quoted above was written by a young practitioner. 
The innovation on which he frowns is one of the few 
and commendable reforms in evidence in modern 
times. It admits as witnesses the only two persons 
who know all about the transaction in issue, and 
frequently the only two who know anything about it. 
It is highly probable that if the question of retaining 
the present practice should be put to a vote of the 
Bar, at least in the State of New York, not five per 
cent would vote against it. The West Virginian says: 
‘¢With regard, however, to the real questions at 
issue, it is too often the case that there is a direct 
conflict between the statements of the opposing 
parties. These two generally balance each other 
and leave the court and jury where they would be if 
neither party testified.” It may be admitted that 
the parties frequently disagree, but the cases in which 
they ‘* balance each other” are not general, but ex- 
tremely rare. There is almost always in the de- 
meanor or character of the witnesses or in their 
narration of the facts as they respectively claim them 
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to be, something which helps the jury to a conclusion 
as to where the truth lies. The West Virginian is 
terribly afraid of «* perjury,” and talks about the in- 
crease of it. In our humble opinion this is all theo- 
retical nonsense. But grant it, and still the ancient 
declaration of the law that no party should have the 
privilege of telling his own story under oath for fear 
of perjury was unjust in the extreme. The law might 
as well say that a man of notoriously bad character, 
or one whose reputation for truth and veracity had 
once been impeached, should not be admitted to 
testify in a suit between others, because his testi- 
mony would probably not help to the elucidation of 
the truth. Our West Virginia friends need to rid 
themselves of all this old Calvinistic cant about the 
danger and the increase of perjury. We have no 
doubt that the change in the rule is extremely bene- 
ficial everywhere, but if it were not, and if it did 
leave the case where it would have been under the 
old rule, it is only the simplest justice to admit the 
parties. If we should allow, for illustration, that the 
common asseverations of each lawyer in every cause 
that he believes that his client is right and that his 
witnesses have told the truth, and that all the other 
side have lied, do not help elucidate the truth, still 
it would be absurd enough to prohibit attorneys from 
doing that thing. 





NOTES OF CASES. 


INNKEEPER’S LIABILITY.—A novel point was de- 
cided in McHugh v. Schlosser, 159 Pa. St. 480, 23 L. 


R. A. 574, namely, that an innkeeper is liable for the | 


death of a person who while sick is driven out into 
the storm without adequate covering, and left for 
about half an hour in a stream of melting ice and 
snow where he falls from inability to stand on his feet, 
if it was réasonable to suppose that death might 
follow such sudden exposure in his condition.. The 
Court said : — 


“The learned judge was asked to instruct the jury, in 
substance, that if the deceased was troublesome to the 
defendants, and annoying to their guests, they might right- 
fully put him out of their house, if they used no unneces- 
sary force or violence. This point was refused as framed, 
but the learned judge proceeded to state the rule thus: 
‘If the annoying acts were willful, the defendants could 
remove decedent in the manner stated in point. If 
however they were the result of sickness, although they 
might, under certain circumstances, remove him, such 
removal must be in a manner suited to his condition.’ 








This was saying that if McHugh was intoxicated, and the | 
disturbances made by him were due to his intoxication, he | 


might be treated as a drunken man; but if he was sick, and 
the disturbances caused by him were due to his sickness, 
he must be treated with the consideration due to a sick 
man. This is a correct statement of the rule. In the 


delirium of a fever a sick man may become very trouble- 
some to a hotel keeper, and his groans and cries may be 
annoying to the occupants of rooms near him; but this 
would not justify turning him forcibly from his bed into 
the street during a winter storm. What the condition of 
the decedent really was went properly to the jury for 
determination. If they found the fact to be that he was 
suffering from sickness, then the learned judge properly 
said that, if his removal was to be undertaken, it should be 
conducted in a manner suited to one in his condition. The 
question which the defendants were bound to consider 
before putting the decedent out in the storm was not 
whether such exposure ‘would’ surely cause death, but 
what was it reasonable to suppose might follow such a 
sudden exposure of the decedent in the condition in which 
he then was. What were the probable consequences of 
pushing a sick man, in the condition the decedent was in, 
out into the storm, without adequate covering, and, when 
he fell, from inability to stand on his feet, leaving him to 
lie in the stream of melting ice and snow that ran over the 
pavement of the alley, for about a half hour in all, in the 
condition in which Officer White found him?” 


LIFE INSURANCE — INTEREST: —In Carpenter v. 
United States Life Insurance Co., 161 Pa. St. 9, 23 


| L. R. A. 571, it was held that the assumption of 


parental relations, although without any legal obli- 
gation, by a man who sends a girl to school and pays 
her expenses, is sufficient to give her an insurable in- 
terest in his life so as to sustain a policy which he 
procures and assigns to her. The Court said : — 


“Tt does not matter that this interest was without legal 
obligation on the part of the insured. It was a relation in 
every other respect parental.” In the ‘‘cases cited by the 
appellee,” “the holder of the policy was interested in the 
death rather than in the life of the insured, and the policy 
was speculative. Inthe case before us the plaintiff's in- 
terest was wholly in the life of the insured.” 

“There may be an insurable interest not accompanied 
by kinship. Such interest implies a pecuniary interest, 
present or prospective. Cooke, Life Ins., sec. 59. A moral 
obligation is sufficient to support it. Ferguson v. Massa- 
chusetts Mut. L. Ins. Co., 32 Hun, 306. A creditor has 
an insurable interest in the life of his debtor, who has been 
discharged in bankruptcy. Says May on Insurance (sec. 
170): ‘ The relationship seems to be of but little import- 
ance, except as tending to give rise to the circumstances 
which justify the expectation. Indeed, the doctrine of the 
latest of the Massachusetts cases before cited is broad 
enough to cover a case where there is no relationship at 
all, save one, perhaps, of mere friendship, if the circum- 
stances are such as to show that the loss of the insured 
life will probably result in pecuniary disadvantage to the 
person procuring the insurance.’ Here the plaintiff had 
nothing whatever to do with the procurement of the policy, 
or its assignment; paid no part of the premium, and, so far 
as appears, never expected to pay any, for she was ignor- 
ant of its existence during the lifetime of the insured. 
She had substantial grounds for expecting decided pecuni- 
ary advantage from his life. Why, then, should the con- 
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tract be termed speculative? Her expectancy, except in 
the one feature,—the absence of legal obligation to en- 
force it,— was as well founded as that of a wife or 
creditor. Ifa voluntary co-partnership gives to each part- 
ner an insurable interest in thé lives of the others; if 
the relation of superintendent or manager of a business 
concern gives to his employers an insurable interest in the 
life of the superintendent or manager, as is well settled, — 
then the voluntary relation here gave to this plaintiff an 
insurable interest in the life of one who, in all pecuniary 
respects, occupied towards her the plate of a parent, and 
the Court below ought not to have held otherwise.” 


Consult note, 52 Am. Rep. 135. Under the New 
York doctrine the policy would have been valid even 
if the assignee had had no interest in the life insured. 
Valton v. Association, 20 N. Y. 32, and this is the 
general doctrine, and so in Pennsylvania, Hill v. 
United L. Ins. Assoc. 154 Pa. S. C. 29; 45 Am. 
St. Rep. 807. 


A DISTINCTION WITHOUT A DIFFERENCE.— The 
slavery of the law to artificial and trifling distinctions 
is painfully illustrated by a comparison of Hay v. 
Cohoes Company, 2 N. Y. 159; 51 Am. Dec. 179, 
Booth v. Rome etc. R. Co., 140 N. Y. 267; 37 
Am. St. Rep. 552. In the former it was held that 
the defendant was liable for injury to the plaintiff's 
land by rocks thrown thereon by blasting lawfully 
and carefully conducted on the defendant’s land. 
This was put on the ground of a technical trespass 
and invasion of the plaintiff's soil. In the latter it 
was held that the defendant was not liable for an 
injury to the plaintiff's house by cracking its founda- 
tions, rending its walls and loosening its frame, by 
blasting similarly conducted. This seems a very 
unreasonable distinction. The injury to a man is 
just as serious, whether his house is destroyed by 
being shaken to pieces by the concussion of a blast, 
or by rocks thrown upon it by the blast, and it is 
difficult to see why the defendant is any more to 
blame in the latter than in the former case. 


NEGLIGENCE —GLass Doors. —A very fanciful 
action was that of Graeff v. Phila. etc. R. Co. 161 
Pa. St. 230; 13 L. R. A. 606, in which it was held 
that the defendant was not liable for the act of a 
stranger, who, in rushing through a door at the 
station to take a train, struck the plaintiff with the 
door, and that the defendant was not bound to have 
the door of glass above the middle, nor careless in 
having a screw eye in it to fasten it back. This 
curious action was somewhat anticipated in Kies v. 
Erie, 135 Pa. St. 144, and Eisenbrey v. Penn. Co., 
141 ibid, 566. In Hayman v. Penn. R. Co., 118 





Pa. St. 508, the complaint was that the upper part of 
a similar door was of glass, whereby the passenger 
was injured by thrusting his hand through it. Too 
much glass in that case, too little in this. In West- 
ern Md. R. Co. vw. Stanley, 61 Md. 266; 48 Am. 
Rep. 96, the passenger attempted to shut the car 
door, there being no employee present to do it, and 
thrust his hand through the glass, cutting it badly, 
and he was held entitled to recover. 


CONTRIBUTORY NEGLIGENCE. — A novel question 
of contributory negligence was raised in O’Toole v. 
Pittsburgh & Lake Erie R. Co., 158 Pa. St. 99; 
22 Lawyers’ Rep. Annotated, 606, where it was held 
that a passenger upon a street-car approaching a 
railroad crossing, which has stopped seventy-five feet 
away from the crossing and again started, is under 
no duty to be on the lookout to learn if the railroad 
track can be safely crossed and to jump off, if he 
discovers an approaching locomotive, especially where 
he is crippled. It seems to us that this is a case in 
which no opinion should have been written. If the 
passenger 4ad jumped off, counsel would have con- 
tended with just as much earnestness and just as little 
reason, that ¢Aat was contributory negligence! One 
other criticism — having deigned to write an opinion, 
the court should have put no stress whatever on the 
circumstance that the plaintiff was crippled. Some 
Philadelphia lawyer will arise by-and-bye, and en- 
deavor to limit this doctrine to cripples! The Court 
observes : ‘‘ To impose such a duty upon a passenger, 
under these circumstances, is going much further 
than any court has yet gone. All experience has 
demonstrated that to get off a moving-car is highly 
dangerous. Therefore it is held that such an act is 
negligence fer se, and the passenger, if thereby 
injured, except in very rare cases, is guilty of con- 
tributory negligence, and cannot recover. Hence 
here, if the plaintiff had been on the lookout, and 
had seen the approaching locomotive, ordinary care 
did not require he should make a dangerous jump to 
escape a problematical collision. Admit he had 
some reason to apprehend danger if he remained in 
the car. At the worst, this was only, to him, a 
possible danger. A careful man ignorant of the 
power of control of the engineer over the locomotive, 
or of the motorman over the electric car, and knowing 
nothing of the rules governing them in approaching 
the crossing, might very well think one or the other 
would stop before reaching it. He had no right or 
power to control or direct those in charge of either. 
He was warranted in assuming that they knew their 
business better than a shoemaker, and would, by 
proper care, avert the possible collision. Therefore 
holding him rigidly to the rule of ordinary care, at 





584 The Green Bag. 





best, he had a choice of perils: a choice to be ex- 
ercised on the instant by a man crippled in both feet, 
and consequently a not very agile jumper. He had 
been put in this position by no act of his own, but by 
the negligence of one or other, or both, of the railroad 
companies. We fail to see any evidence of absence 
of ordinary care here, under these circumstances. 
The instruction, in substance that ordinary care re- 
quired plaintiff to perform the duties of conductor and 
motorman ; that, practically, he was to exercise the 
same care as if he had been driving his own horse,— 
‘stop, look, and listen,’ — was erroneous, and cal- 
culated to mislead the jury. It would have been but 
a step further, and a short step at that, to have 
directed the jury to inquire whether plaintiff had not 
been guilty of contributory negligence in taking 
passage on a street-car, which he knew, in its route, 
would cross a steam railroad at grade. The law 
imposes no such duty upon the traveler by public 
conveyances laid down in this charge.” The reason 
of this decision is very adroitly put in the last sen- 
tence but one. 

A valuable note in 23 L. R. A. 200, cites many 
other cases, for example, Richmond v. Long, 17 
Gratt. 375, 94 Am. Dec. 461, in which the city was 
held not liable for the negligence of its agents at a 
city hospital, resulting in the death of a slave, who was 
being treated in a hospital. This is the doctrine 
also of McDonald v. Mass. General Hospital, 120 
Mass. 432; 21 Am. Rep. 529. On the other hand it 
was held in Rhode Island, in respect to a hospital, 
that it was liable to a patient for negligent treat- 
ment, although the hospital was administered largely 
as a charity, with income derived mainly from en- 
dowments and voluntary contributions, and its physi- 
cians gave gratuitous services, and the patient paid 
nothing except a small amount for board and atten- 
dance. Glavin v. Rhode Island Hospital, 12 R. I. 
411, 34 Am. Rep. 675, citing Mersey Docks Trustees 
v. Gibbs, L. R. 1 H. L. 93; 11 H. L. Cas. 686. 


DowER AND Divorce. — An important point, 
and one probably not generally understood by the 
profession, is thus commented on by the New Jersey 
Law Journal, vol. 19, p. 130.: 


“The Chief Justice in giving the opinion of the Court of 
Errors, in Calame v. Calame, 25 N. J. Eq. (10 C. E. G.) 
548, suggested a doubt whether a decree for divorce from 
the bonds of matrimony would have the effect in this state, 
of barring the wife’s dower, saying that ‘the point was 
settled the other way in a case receiving great consideration 
from the Court of Appeals of New York, the statute of 
that state being perhaps not substantially variant from our 
own. Wait v. Wait, 4 N.Y. 95.’ The Chancellor in a 





recent case (Pullen v. Pullen, 28 Atl. Rep. 719), decides 
that the wife’s dower is barred in such a case. He says he 
does not think the Chief Justice intended to pronounce 
against the correctness of the conclusion, and that his 
use of the word ‘perhaps’ shows that he did not pretend 
to have made a careful examination of the question. The 
Chancellor says he finds that Mr. Justice Gray, of the 
United States Supreme Court, in commenting upon the 
case of Wait v. Wait, in Barrett v. Failing, 111 U.S. 523, 
states that the ground of that decision was a provision in 
the statute of New York, which is not found in our statute, 
and the conclusion in Barrett v. Failing was that a valid 
divorce from the bond of matrimony, for the fault of 
either party, bars the wife’s dower, unless the dower right 
be expressly or impliedly reserved by statute. This was 
the doctrine declared by Vice-Chancellor Dodd, in Calame 
v. Calame, 24 N. J. Eq. (9 C. E. G.) 440, and his decision 
on this point was not overruled by the Court of Errors and 
Appeals. So also Vice-Chancellor Van Fleet, in American 
Legion of Honor v. Smith, 45 N. J. Eq. (18 Stew.) 466- 
469, said ‘a divorce from the bond of matrimony affects 
property rights of both parties. A divorce of that kind 
puts an end to any right which has been acquired in the 
property of the other by the marriage, unless its effect in 
that regard is restrained by statute,’ citing Barrett v. 
Failing, 111 U. S. 523; Tyler v. Odd Fellows’ Relief 
Association, 145 Mass. 134. Vice-Chancellor Dodd went 
further, and held that since under our law divorce was 
absolute and the wife is no longer the wife, and no longer 
holds her dower or other interest in the property of the 
husband, the Court of Chancery might go further than the 
ecclesiastical courts of England, and might give the wife a 
portion of the husband’s estate, and not merely of the 
income. It was this decision that was disapproved of by 
the Court of Errors, which held that the meaning of the 
word alimony was not changed, and that it must be con- 
fined to payments in the way of annuity, and could not be 
extended so as to include a portion of the estate, although 
(if the divorce did have the effect of depriving the wife of 
dower, ‘her loss in this respect might have the effect of 
increasing the amount of her alimony.’” 


We infer that the question is confined to cases 
where the divorce is granted on account of the 
husband's fault, and that the wife universally loses 
her dower by absolute divorce for her own fault. 
The doctrine of New York seems to be based upon 
the language of the statute, ‘‘in case of divorce 
dissolving the marriage contract, or the misconduct 
of the wife, she shall not be endowed,” and its 
apparent restrictive intent, because the statute ‘+ has 
nowhere said that when the husband is the offender, 
she shall forfeit her dower as a condition of her 
divorce.” It should be noted that even in New 
York ‘divorce for the fault of either destroys the 
wife’s right to administer on or share in his estate. 
Ensign’s Estate, 103 N. Y., 284; 57 Am. Rep. 717. 
The general doctrine is probably based on the theory 
that the wife elects to give up her dower for the sake 
of the divorce, or the court makes up the loss by an 
allowance of alimony. 
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Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HORACE W. FULLER, 15% Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


A GREAT OFFER TO OUR SUBSCRIBERS 
FOR 1895. 


THE SUPREME CouRT OF THE UNITED STATES. 


E have had prepared for presentation to 

our subscribers for 1895, a remarkably fine 
group picture of the Supreme Court of the United 
States. The photographic work has been done 
for us by the Norman PHoTocrRapHic Co., and 
the picture represents the Justices in the Supreme 
Court-room, at Washington. The picture itself 
(a fine photogravure) is 20 im. X 16 in., on heavy 
paper 28 im. x 22 im. We have spared no ex- 
pense to make it worthy the subject, and our sub- 
scribers will find it a truly valuable acquisition 
to their portrait galleries. IT WILL BE PRESENTED 
FREE to every subscriber for 1895, who remits 
promptly the amount of subscription ($4.00). 





THE GREEN BAG FOR 1895. 


ANOTHER volume is brought to a close with this 
number, and THE GREEN Bac prepares to enter 
upon its seventh year with a feeling of eminent 
satisfaction at its past success and a determina- 
tion to be, if possible, more attractive and 
‘“‘ entertaining ’’ to its readers in the future. 

A short resumé of some of the features of the 
magazine for 1895 may be of interest to our sub- 
scribers. 

Among the ILLUSTRATED ARTICLES will be found 
a continuation of Mr. Hampton L. Carson’s 
interesting papers, ‘‘ CONTRASTS IN ENGLISH CRIM- 
INAL Law”; a series of articles on the “ ENc- 
LishH Law Courts,” including “THE Privy 
CounciL,” “THE House oF Lorps,” “THE 
Court OF APPEAL,” “ THE CouRT OF CHANCERY,” 
etc. These articles are written by a well known 
English barrister and are of unusual interest. 





The series of articles on the SupREME Courts of 
the several States will be continued, and will 
include those of Maine, OuI0, Iowa, and Wis- 
CONSIN, with perhaps others. 

The BIOGRAPHICAL SKETCHES (with full-page 
portraits) will include a number of distinguished 
jurists, among them CHANCELLOR JAMES KENT, 
AARON Burr, JOHN VAN BurEN, NICHOLAS HILL, 
SERGEANT S. PRENTISS, SIR JOHN BYLES, etc. 

SHORT ARTICLES wil] be furnished by able and 
well known members of the Bench and Bar, 
among whom will be a number of distinguished 
writers who have not heretofore been numbered 
among our contributors. Hon. L. E. Chittenden 
will continue his delightful “ RemmNIscENcEs,” 
and Mr. Wm. Arch. McClean will still further 
enlighten our readers on “THE LAW OF THE 
Lanp.” Mr. R. Vashon Rogers has also promised 
one or more of his unique articles. 

“The Lawyer’s Easy Chair” will continue to 
be under the able editorship of Irving Browne. 
This department has proved one of most interest- 
ing and valuable features of THe GREEN Bac.” 

There will be no lack of legal “ Facetize ”’ and 
“ Anecdotes.” 

In view of these facts, we can safely promise 
our readers a very full return for the amount of 
their subscription. 





LEGAL ANTIQUITIES. 


In modern deeds it is not usual to describe 
the personal appearance of seller and purchaser. 
But in Egypt, in Cleopatra’s time, B. C. 107, a 
conveyance describes both, minutely. Thus, 
“There was sold by Pamouthes, aged about 
forty-five, of middle size, dark complexion and 
handsome figure, bald, round-faced, and straight 
nosed, and by Semmuthes, aged about twenty- 
two, of middle size, sallow complexion, round- 
faced, flat-nosed and of quiet demeanor, children 
of, etc.” (Then the situation of ground is de- 
scribed.) “It was bought by Nechutes the Less, 
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the son of Asos, aged about forty, of middle size, 
sallow complexion, cheerful countenance, long 
face, straight nose, with a scar upon the middle 
of his forehead, for 601 pieces of brass, etc.”’ 





FACETIZ. 


Mr. JurypopcER: “Your Honor, I feel that I 
am not fit to be a juryman.” 

Jupce: “You appear to me to be unusually 
intelligent, sir.”’ 

JurvpopceER: “ But, your Honor, I can’t make 
head or tail out of what those lawyers say.” 

Jupce: ‘ Neither can I; take your seat in the 
jury-box.”’ 


THE question of wills has its humorous side, as 
witness the following instance. The members of 
a certain family, upon the death of their father, 
had gathered together to listen to the reading of 
his will. Several legacies were read out, and 
each recipient, as he was made aware of his good 
fortune, burst into tears and expressed a filial 
wish that his father might have lived to enjoy his 
fortune himself. Finally, there came this be- 
quest: “I give to my eldest son Tom a shilling 
to buy him a rope to hang himself.” Tom, not 
to be outdone in filial feeling by his brothers, 
sobbed out, “ God grant that my poor father had 
lived to enjoy it himself.” 


A LAWYER of L. had among his clients a Ger- 
man farmer, a hard-working, plain, blunt man. 
Hearing he had lost his wife, the lawyer sought 
him out to express his sympathy. To his amaze- 
ment the German replied, “ But I am married 
again.” 

“Is it possible, and only three weeks since 
you buried your wife.” 

‘‘Dat is so, mine friend, but she is as dead as 
she ever will be.” — Zz/e. 


A LEARNED counsel was pleading before Sir 
John Byles, the author of the work from which a 
quotation was made, and the book was held up. 
‘Does the learned author give any authority for 
that statement?” inquired the Judge. “No, my 
Lord; I cannot find that he does.” “Ah!” 





replied Sir John, “Then do not trust him, I 
know him well.”’ 


WILLIAM SyMMES was a distinguished lawyer of 
Portland (Me.) some hundred years ago. The 
following amusing story is told of a scene between 
him and Judge Thacher. Mr. Symmes had made 
a motion to the court, which he was zealously 
arguing, notwithstanding frequent interruptions 
by the judge. Thacher at last became impatient, 
and said: ‘Mr. Symmes, you need not persist 
in arguing the point, for I am not a court of 
errors, and cannot give final judgment.” “I 
know,” replied Symmes, “that you can’t give 
final judgment, but as to your not being a court 
of errors, I will not say.” 


Mr. C., a very learned lawyer, was trying a 
little action before a justice in S County, 
and had the advantage (?) of being the only 
lawyer in the case. The opposite side was 
wholly without any employed counsel. Mr. C. 
had a good case, evidently, and his version of 
the law was fortified by a decision of the Supreme 
Court of Arkansas “directly in point.” The 
cause was progressing as usual, but the justice 
did not very readily accept Mr. C.’s idea of the 
law. ‘To make the matter absolutely convincing 
to the justice, Mr. C. with great assurance read 
the opinion of the Supreme Court by Judge 
S., and concluded his argument with an abid- 
ing faith in his case. The justice, however, 
did not entertain quite as high a regard for the 
opinion of the Supreme Court as inferior courts 
usually should, and was not to be taken down in 
his idea of the law, in which he seemed to have 
as great faith as Mr. C. did in his, and with 
a defiant air stated to Mr. C., arguendo, that 
the decision just read did not amount to any- 
thing; that it was merely the ofinion of the 
judge announcing it, and was no more than his 
opinion or that of any one else, and the result 
was disastrous to Mr. C.’s case, and he was 
driven to the necessity of an appeal. The justice 
assured Mr. C. that if he could produce any 
Jaw to sustain his contention, he would gladly 
hear him, otherwise the case would have to be 
decided according to the view the justice had of 
the law, and it was so decided. 
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WHEN the court on an extremely western cir- 
cuit was convened and the business was about to 
begin, it was discovered that there were neither 
pens, ink nor paper for the use of the Bench or 
the Bar. 

“How is this, Mr. Clerk?” inquired the 
judge. ; 

“There is no money allowed for it by the 
county, sir, and we can’t get the articles without 
money.” 

The judge made several remarks not at all 
complimentary to the county. 

“T’ve been in a good many courts,”’ put in a 
pompous and pedantic lawyer from the East, 
temporarily present to try a case, “ but this is 
the worst I ever saw.” 

The judge jumped him on the spot. 

“You are fined $10 for contempt, sir,’ he 
thundered. ‘“ Hand the fine to the clerk, sir.” 

Mr. Lawyer kicked, but he had to hand over 
the money or go to jail, and the judge wouldn’t 
have it any other way. 

“Mr. Clerk,” said the judge, when the -fine 
had been handed him, “go out and get all the 
pens, ink and paper necessary for the use of this 
court, and give the gentleman back his change ” ; 
and the clerk did as he was ordered and the 
visiting attorney maintained a discreet silence. 





NOTES. 


Mr. WEBSTER said, one of the heartiest com- 
pliments ever paid him was by a Maine farmer, 
for whom, when a young man, he had gone into 
Maine and tried a case. As they left the court 
room, — it is to be presumed flushed with vic- 
tory, —the client with flat hand struck him a 
blow on the back that made the dust fly, saying, 
«Dan, you're a hoss.” 


In a very musty old book which contains the 
life of Doctor Navarrus, who, besides being a 
friend of Gregory XIII., was a celebrated profes- 
sor of law, there is an incident in his life that 
goes to show the dangers that may beset a mem- 
ber of the legal fraternity should he be too much 
given to benevolence. Doctor Navarrus became 
very rich, and his latter days were given to alle- 
viating the troubles of the poor. As he grew old 
he purchased a mule and used to ride about the 





country, and when he met a poor man he used to 
stop his mule and give the poor man a small 
piece of money. After a while the mule became 
so accustomed to the doctor’s peculiarity that 
whenever he saw a poor man, he would stop of 
himself, and would not go on until the poor had 
recejved a gift. When the doctor finally died no 
one could be found to ride the mule. 


Apropos of our item on the length of service 
of judges in this country (in GREEN Bac, Aug., 
1894), our readers will be interested to learn 
the fact that there are in Philadelphia two judges 
who are now in the forty-fifth year of continuous 
service, having been sworn in on the first Mon- 
day of December, 1850. We refer to Hon. Joseph 
Allison, President Judge of Court of Common 
Pleas No. 1,and Hon. J. I. Clark Hare, Presi- 
dent Judge of Court of Common Pleas No. 2. 
We doubt if this record can be beaten anywhere 
in the United States. These judges were re- 
elected by the people five times to terms of ten 
years each. 


Tue Bertillon system has hitherto been re- 
garded mainly as a good method of identifying 
criminals. The Pad Mall Gazette recently re- 
ported an incident showing that it could some- 
times be used also as a means, better than the 
ordinary evidence in support of an a/7, of clear- 
ing an innocent person. Our contemporary 
states that a man wearing the Eton cap and 
gown, and professing to be a master from the 
college, called upon a Windsor tradesman to 
select a watch for presentation on behalf of his 
colleagues to some functionary of the college. 
Thrown off his guard by a bold stratagem, the 
jeweler allowed the stranger and some watches 
to get out of his sight upon some plausible pre- 
text. The swindle was a success, and the thief 
got clear. Eventually a man was arrested, was 
identified as the thief, was convicted at the Berks 
Assizes, and was sent to penal servitude. He 
protested his innocence, and declared that he 
was in a French gaol at the time of the robbery. 
Bertillonage then came into the English air, and 
the man was met with the retort that if he had 
been in a French prison his measurements would 
have been left behind to prove his assertion. 
The prisoner agreed to that proposition. He 
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was then measured in Reading Gaol, the meas- 
urements attached to the name under which he 
was convicted in France were secured, and a 
comparison of the two sets of measurements 
proved incontrovertibly that they related to one 
and the same person, and that therefore he actu- 
ally was in prison in France at the time the 
Windsor jeweler was being swindled. The 
Home Secretary at once ordered his release. 





LITERARY NOTES. 

THE REVIEW OF REVIEWS for November, in its 
editorial department (‘* The Progress of the World ”) 
has some suggestive paragraphs bearing on the 
present attempts at ‘‘ municipal housecleaning” in 
the great cities of New York, Chicago and San 
Francisco, and takes the occasion to emphasize cer- 
tain lessons to be learned from European municipal 
experience. In speaking of Glasgow’s system of 
street-cars, owned and operated by the municipality, 
the editor points out that this responsibility was not 
undertaken by the city until the municipal govern- 
ment had been tested with many large enterprises 
which it had shown its fitness to control and operate 
successfully ; it is now managing its street-car service, 
says the REVIEW, as successfully as the best of our 
American cities manage their fire departments. 


THE ever pressing problem, How can reforms be 
effected in the government of American cities? is 
ably considered by Mr. H. C. Merwin in the Novem- 
ber ATLANTIC MONTHLY, in a paper entitled «* Tam- 
many Points the Way,” wherein he urges that the 
same agencies — efficient organization and _ leader- 
ship — which have assisted Tammany to do evil, 
might be equally helpful in a good cause. Mr. 
George Birkbeck Hill, the editor of the « Life of 
Johnson,” reviews, in a very readable fashion, some 
of «* Boswell’s Proof-Sheets,” which are now in the 
unrivaled collection of Johnsoniana, belonging to 
Mr. R. B. Adam, of Buffalo. The other contents of 
this number are full of interest. 


THE CENTURY for November signalizes the open- 


ing of its twenty-fifth year by the beginning of one | 
are quite unfit, to fall into the ranks of the helpless 


of its most important enterprises, ‘‘ The Life of Na- 
poleon,”’ by William M. Sloane, Professor of History 
at Princeton College. The first chapters deal with 
Napoleon’s childhood and youth, including the Cor- 
sican period and his school-days in France, and in 











this period the history has the value of a unique full- | 


ness. Much care has been bestowed in the selection 


of illustrations from the large amount of accessible 


| 


| material, and the installment is rich in portraits, in 
| pictures of places, and in carefully drawn views of 


typical scenes in Napoleon’s life. Among the illus- 
trations are a hitherto unpublished portrait of Napo- 
leon at sixteen, drawn by a school-fellow, and a 
facsimile of the last page of his exercise-book at 
school, containing a curioys reference to St. Helena. 


THE complete novel in the November issue of 
LippINcoTT’s is ‘‘ Dora’s Defiance,” by Lady. Lind- 
say, an author who has made her mark in England, 
though little known as yet in this country. It is a 
brightly told story of a very peculiar young lady who 
could find no interest in life till it came too late to be 
taken in the conventional way. The other contents 
of this number are of unusual interest. 


McCLurReE’s MAGAZINE for November opens the 
promised Napoleon series with fifteen portraits of 
Napoleon in early manhood, most of them reproduc- 
tions of famous paintings, and portraits of his father 
and mother, and other persons closely related to or 
intimately associated with him, accompanying an 
interesting account, by Miss Ida M. Tarbell, of his 
career down to the time he assumed command of the 
army in Italy. The portraits are from a very large 
and carefully chosen collection made by the Hon. 
Gardiner G. Hubbard, and Mr. Hubbard himself 
introduces them with a valuable letter describing the 
classification and varying merits of the existing por- 
traits of Napoleon. If the succeeding parts of the 
series maintain the high level of this one — and 
there is every reason to believe that they will, for 
the editors announce that they have a hundred and 
fifty notable Napoleon pictures yet to present — the 
series must make, as a whole, one of the most at- 
tractive products thus far of the recent Napoleon 
revival. 


A PAPER of very great interest and value in the 
November ARENA is Martha Louise Clark’s «* The 
Relation of Imbecility to Pauperism and Crime.” 
She takes the position that we cannot hope for any 
appreciable abatement of the evils of pauperism and 
crime so long as society turns the morally weak and 
diseased loose into the world, for whose struggle they 


pauper or criminal classes, and to multiply their 
kind. 


HENRY Loomis NELSON contributes to the Novem- 
ber HARPER’S a delightful article, entitled «« At the 
Capital of the Young Republic,” in which he offers 
glimpses of official life at Washington at the begin- 
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ning of the century, investing with all the charm of 
witty and vivid narration a period of real interest. 
The initial article in the same number has also an 
American theme, and treats of by-gone days — the 
days when sea-robbers of New York carried on what 
they termed the Red Sea Trade, regarding it as a 
business rather than as a crime ; and « agreeable and 
companionable pirates” (in a town that may still, 
unfortunately, count among its officials «+ agreeable 
and companionable ” persons who regard robbery as 
a business rather than as a crime), are described by 
Thomas A. Janvier. 





BOOK NOTICES. 
Law. 


COMMENTARIES ON THE Law OF PERSONS AND Per- 
SONAL ProPERTY. Being an introduction to 
the Study of Contracts. By THEODORE W. 
DwicutT, late Professor of Law at Columbia 
College, New York. Edited by Epwarp F. 
Dwicut, of the New York Bar. Little, Brown 
& Co., Boston, 1894. Law sheep. $6.00 mez. 


No one of our law teachers was better known to 
the profession at large than the late Professor Theo- 
dore W. Dwight, and to him, more than to any 
other, the Law School of Columbia College owes its 
great success and reputation. The «‘ Dwight Method” 
has given rise to much discussion, but, judged by its 
fruits, it is pre-eminently well adapted for the mak- 
ing of good lawyers. The present volume covers 
subjects embraced in the author’s lectures on ** Muni- 
cipal Law,” immediately preceding the Course on 
Contracts, and affords an excellent opportunity, to 
those who are not already familiar with it, to study 
the methods of this remarkable teacher. 

The lectures form the basis of the Division of 
Subjects as to the Law of Persons (Book I.), and 
of Personal Property (Book II.). The Law of Per- 
sons is divided into Absolute Rights, viz. Personal 
Security and Personal Liberty, and Relative Rights, 
under which are considered what is commonly called 
Domestic Relations. Under the first head, the 
Rights and Privileges of Citizens of the United States 
under the Constitution and its Amendments, and in 
connection with early English statutes, are discussed 
at length. Provision in restraint of the General 
Government on one side, and of the States on the 
other, are treated in detail. Habeas Corpus in the 
State and Federal courts, and also in relation to 
extradition, is examined at length. 

The second half of the work is devoted to the 
right of Private Property in Things Personal. 

All the various subjects are discussed in detail, 
and with that careful particularity which the great 








teacher deemed necessary when presenting them to 
the students whom he was training. 

To support the positions of the text, the author 
selected and cited such authorities as he deemed 
best, keeping in view their weight and force rather 
than their number. 


THE Law oF THE APOTHECARY. A compendium 
of both the common and statutory law govern- 
ing druggists and chemists in Massachusetts, 
Maine, New Hampshire, Vermont, Rhode 
Island and Connecticut. By Greorce Howarp 
Fatt, LL.B., Ph.D. Irving P. Fox, Boston, 
1894. 

While this book is not written for lawyers, but is 
prepared especially for druggists and chemists, the 
legal practitioner will find much useful and valuable 
information contained therein. The author in a clear 
and concise manner states the principles of law ap- 
plicable to the apothecary and chemist, giving the 
Statute law relating thereto in the six New England 
states, and for purposes of illustration analyzing 
decided cases. 


PRINCIPLES OF THE LAW OF REAL PROPERTY, in- 
tended as a first book, for the use of students 
in conveyancing. By the late JosHUA WILLIAMs. 
The seventeenth edition re-arranged and partly 
re-written by his son, T. CypRIAN WILLIAMS, 
with American notes by Harry B. Hurcuins, 
Professor of Law in Cornell University. The 
Boston Book Co., Boston, 1894. Law sheep. 
$4.00 net. 

Of the many excellent treatises on Real Property 
whicn have appeared during recent years, none has 
for its special object excelled the late Mr. Williams’s 
book. Accurate and concise in expression, and clear 
and masterly in enunciation of principles, it gives to 
students an admirable knowledge of real property 
law, while the practising lawyer will find it almost 
invaluable to him as a book of reference. The 
present edition has been largely recast and remodeled 
by the author’s son, in view of the modern changes 
in law, but he has endeavored to carry out his 
father's ideas, and has presented just such a clear 
and practical work as would have been written by 
the late Mr. Williams, if now alive. The American 
notes have been prepared by Prof. H. B. Hutchins, 
who has had a varied experience in lecturing on real 
property, first at Michigan University, and after- 
wards at Cornell. Long familiarity with the needs 
and perplexities of the students has enabled him to 
prepare such practical notes as will smooth away the 
difficulties of the text, and fix the principles of the 
law in the student’s mind. His plan of placing these 
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notes at the end of each chapter, thus presenting 
the American law in a compact form, will commend 
itself to every reader. 

Although a book of about goo pages, the publish- 
ers have placed the price at a very low figure, thus 
bringing the treatise within the means of every 
lawyer and student. 


THE AMERICAN Dicest. (Annual, 1894.) A digest 
of all the decisions of all the United States 
Courts, the courts of last resort of all the States 
and Territories, and the intermediate courts of 
New York State, Pennsylvania, Ohio, Illinois, 
Indiana, Missouri, Texas and Colorado, U. S. 
Court of Appeals and Supreme Court of the 
District of Columbia, etc., with notes of Eng- 
lish and Canadian cases, etc. West Publishing 
Co., St. Paul, Minn., 1894. Lawsheep. $8.00. 


Another huge volume bears witness to the vast 
amount of litigation indulged in during a single year. 
Over 2700 pages are required for a digest of the de- 
cisions’ covering the period fram Sept. 1, 1893, to 
Aug. 31, 1894. Notwithstanding the enormity of 
the task of collecting and arranging such an immense 
mass of matter, the West Publishing Co. have per- 
formed the work in a most satisfactory manner. The 
Digest is especially to be commended for its admir- 
able system of cross-references and the minute sub- 
division of subjects. 


THe Law or EMINENT DOMAIN IN THE UNITED 
StaTes. By CarMAN F. RANDOLPH. Little, 
Brown & Co., Boston, 1894. Law sheep. 
$5.50 net. 

In this volume Mr. Randolph gives a clear and 
concise statement of the law of Eminent Domain as 
it exists to-day in the United States, with such 
references to English and other foreign law as are 
necessary to illustrate the peculiarities of our law or 
the principles common to both. The treatise is the 
result of many years’ study and research, and all the 


decisions of the courts upon the subject have been | 


carefully scrutinized and weighed by the author. 
That the work will prove a valuable addition to our 
legal text-books there can be no doubt. 


CHAPTERS ON THE PRINCIPLES OF INTERNATIONAL 
Law. By Joun WestLakeE, Q.C., LL.D., Whe- 
well Professor of International Law in the 
University of Cambridge. Macmillan & Co., 
New York, 1894. Cloth. $2.60. 

The book does not pretend to be a treatise on 
international law, but is rather an attempt to stimu- 
late and assist reflection on its principles. It is in- 





teresting reading for the layman as well as the 
lawyer, and deserves a places in the library of every 
citizen who is interested in and hopes, even in his 
small way, to influence the action of his country. 
The author first considers international law in general, 
then follows it down from Greece and Rome to the 
present day. Among the subjects specially con- 
sidered are: The Equality and Independence of 
States; International Rights of Self-Preservation ; 
Territorial Sovereignty ; and War. 


COMMENTARIES ON AMERICAN Law. By JAMES 
Kent, LL.D. Edited by Wm. HarpcastLe 
Brown, of the Philadelphia Bar. West Pub- 
lishing Co., St. Paul, 1894. Law sheep. $5.00. 
This new edition of Kent’s Commentaries is 

arranged with prefatory catch-words to each para- 
graph, enabling the reader to see at a glance the 
subject-matter of each sentence. The editor has 
greatly condensed the original text, and has confined 
his table of cases to the decisions of American tribu- 
nals as cited by Kent himself. The work should 
commend itself especially to professors and students 
of law. 


A Manuat RELATING TC THE CONSTITUTION, the 
interpretation of Statutes, Audita Querela, 
Certiorari, Mandamus, Quo Warranto, Prohibi- 
tion, and motions for new trials. A Book oF 
MassacuHuseTts Law. By Georce F. Tucker. 
George B. Reed, Boston, 1894. Law sheep. 
$2.00. 

Massachusetts lawyers will find a vast amount of 
valuable information in this little volume of Mr. 
Tucker's. The work covers an interesting field, 
and Mr. Tucker’s notes are very full and exhaustive. 
A feature of the work is the Index, which is unusually 
complete and satisfactory. 


A TREATISE ON THE Law OF EVIDENCE, with a 
discussion of the principles and rules which 
govern its presentation, reception, and ex- 
clusion, and the examination of witnesses in 
court. By H. C. Unperuitt, LL.B. T. H. 
Flood & Co., Chicago, 1894. Law sheep. 
$6.00, net. 

In this work the author presents. in clear and con- 
cise form, a comprehensive statement of the rules 
and principles of the existing law of evidence. 
Though designed primarily for the use of students 
of law, Mr. Underhill has, by a very full citation of 
the most recent and important cases bearing upon 
the subject, and also by a carefully prepared topical 
and analytical index, made the work one which will 
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prove very useful to the practising lawyer. Among 
the subjects which are treated with considerable 
fullness are: Accomplices as Witnesses ; Admissions 
and Estoppels; Affidavits, their Nature and Use; 
Comparison of Writings ; Competency of Witnesses ; 
Depositions ; Diagrams, Maps, etc. as Evidence ; 
Expert and Opinion Evidence; Res Gestae; Im- 
peachment of Witnesses; Evidence to Prove In- 
sanity; Experiments in Court; Taking the View; 
Pleadings as Admissions; Stipulations; The Pre- 
sentation, Rejection and Acceptance of Testimony 
in Court; The Necessity for and Character of Ob- 
jections and Exceptions; Confidential Communica- 
tions to Attorneys and Physicians; Presumptions of 
Law and of Fact ; Judicial Notice, etc., etc. The book 
is attractively made up, good paper and clear, dis- 
tinct type being distinguishing features. 


OvuTLINE Strupy oF Law. By Isaac FRANKLIN 
RussetL, D.C.L., LL.D., Professor in the 
University of the City of New York. L. K. 
Strouse & Co. New York. 


This volume is made up of a series of lectures 
delivered by Professor Russell before the law students 
of the University of the City of New York. They 
are in every way admirable as giving a clear outline 
of the principles governing almost every conceivable 
subject in law. No better book could be placed in 
the student’s hands at the beginning of his legal 
studies, and it should be widely used in our law 
schools. 


MISCELLANEOUS. 


Danvis Foiks. By Row.anp E. Robsinson. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.25. 


A series of connected sketches, portraying homely 
life in Vermont as it was ‘‘in the good old times,” 
make up the contents of this volume. The charac- 
ters are the same as those introduced in Mr. Robin- 
son’s earlier works, ‘* Uncle Lisha’s Shop” and «*Sam 
Lovel’s Camps,” and the descriptions of the quaint- 
ness of speech, the old-fashioned pastimes, and 
the simplicity of dress and manners of these kindly 
country people, are simply inimitable. ‘+ Danvis 
Folks’ are most interesting acquaintances, and the 
reader will feel loath to part with them as he reaches 
the end of their humble history. 


THREE Boys ON AN ELECTRICAL Boat. By JOHN 
TROWBRIDGE. Houghton, Mifflin & Co., Boston 
and New York, 1894. Cloth. $1.00. 

Mr. Trowbridge has the happy faculty of combin- 
ing an interesting narrative with a great deal of 
practical information. The adventures of the three 





heroes of this story will delight every boy, and at the 
same time will impart a fund of valuable knowledge 
to the juvenile mind. It is a capital book for a 
Christmas gift. 


THE Srory oF A BaD Boy. By Tuomas BaILEy 
ALpRIcH. Illustrated by A. B. Frost. Hough- 
ton, Mifflin & Co., Boston and New York, 
1895. Cloth $2.00. 

Mr. Aldrich’s «‘ bad boy ” needs no introduction 
to the reading public to whom he has been well 
known for twenty years. He appears now, however, 
thanks to the publishers’ art, in a most attractive 
holiday garb, which will draw to him a host of new 
friends and make old ones eager to renew his ac- 
quaintance. This new edition is a delight to the 
eye. The illustrations are finely executed, and the 
typographical work is most excellent. 


THEIR WEDDING JOURNEY. By WILLIAM DEAN 
HowELts, with illustrations by CLIFFORD CARLE- 
TON. Houghton, Mifflin & Co., Boston and 
New York, 1895. Cloth. $3.00. 

To our mind, Mr. Howells has never written 
anything better than ‘* Their Wedding Journey,” 
and to it, perhaps, more than any other of his works, 
is he indebted for the firm hold he has established 
on his host of readers. This new edition is superbly 
gotten up, illustrations, typography and binding, all 
combining to make it an exquisite holiday gift. 


THREE HEROINES OF NEW ENGLAND ROMANCE. 
Their true stories herein set forth by Mrs. 
Harriet Prescott Spofford, Miss Louise Imo- 
gen Guiney, and Miss Alice Brown, with 
many little picturings, authentic and fanciful, 
by Epmunp H. Garrett. Little, Brown & Co., 
Boston, 1894. Cloth, gilt top, $2.00; full 
morocco, gilt edges, $4.50. 

The seeker for a suitable holiday gift will find all 
his fancy could desire in this dainty little volume. 
The stories of Priscilla, Agnes Surriage and Martha 
Hilton are charmingly told by the several authors, 
and Mr. Garrett’s exquisite picturings form a fitting 
accompanient to the text. Valuable historical notes 
are added by Mr. Garrett, which are interestingly 
illustrated. 


A Monk OF THE AVENTINE. By ERNEST EcK- 
STEIN. ‘Translated from the German by HELEN 
Hunt Jounson. Roberts Brothers, Boston. 
1894. 

This powerful and dramatic story purports to be 
the autobiography of Bernardus, monk in the monas- 
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tery of St. Stephen on Mount Aventine in Rome. 


Imprisoned in the monastery for past misdeeds, the | 


monk tells the story of his life with rare fervor and 


impressiveness. The reader's sympathy is enlisted 


from the opening chapter, and is held to the very | 


end. The translation is exceedingly well done. 


THe Bett Rincer oF ANGELS. By Brer HarTE. 


| 
| 
| 
| 
| 
! 
| 
| 
| 
| 


Houghton, Mifflin & Co., Boston and New | 


York, 1894. Cloth. $1.25. 

The title story of this last volume’of Bret Harte’s 
is a graphic picture of early mining life in California, 
depicted as this gifted author alone can portray it. 
Tragedy and pathos are skillfully mingled in its 
recital. The other stories are all in the author’s 
best vein, and are equal if not superior to any he 
has yet written. The book will add to the countless 
numbers of his admirers. 


Nor Quire EIGHTEEN. By SaRAH COOLIDGE. 
Roberts Brothers, Boston, 1894. Cloth. $1.25. 
There is no more popular writer for juvenile readers 

than Susan Coolidge, and the sixteen stories in this 

volume will meet a hearty welcome from a host of 
youthful admirers. A pure, healthy tone pervades 
them all, while there is no lack of incident and 

No better book could be placed in a child’s 

It will serve to make 


humor. 
hands on Christmas morning. 
the day a truly «‘ merry” one. 


ANOTHER GIRL’S EXPERIENCE. By LEIGH WEB- 
STER. Roberts Brothers, Boston, 1894. Cloth. 
$1.25. 

This is an interesting story of the experience of a 
young girl, who, weary of her life of household 
drudgery in the country, accepts the position of 
companion to a wealthy lady in New York. There 
she unwittingly becomes a prominent actor in a 
robbery of jewels from the lady by whom she is 
employed, and finally returns to her humble home 
fully satisfied to take up her old duties again. The 
book is well written, its moral being that riches do 
not always bring happiness. 


Centuries Apart. By Epwarp T. Bouvt. With 
full-page illustrations by W. St. JoHN HARPER, 
Little, Brown & Co., 1894. Cloth. $1.50. 
Mr. Bouvé cannot be accused of any lack of 

originality in this, we believe, his first essay as a 

novelist. The idea of bringing together the laws, 

names, and customs and dress of England during 
the period of the reign of Henry VII., and of 

America during the Civil War, is certainly unique. 

The scene is Jaid in a hitherto unknown land called 

‘* South England,” and the characters thus strangely 
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brought together are in almost everything ‘+ Centu- 
ries Apart,” but the author has nevertheless skillfully 
worked out a very interesting, well written story, 
one which will hold the reader’s attention to the 
very end. oi 


By HENRY 
K. Sienkiewicz. ‘Translated from the Polish 
by JEREMIAH CurTIN. Little, Brown & Co., 
1894. Cloth. $1.25. 

The readers of this famous author’s previous 
works will hail with delight another volume of 
stories from his pen. For wonderful power of vivid, 
realistic description, Sienkiewicz stands without a 
peer among modern writers. Four stories make up 
the contents of this book. The scene of two of 
them is laid in the far west of America. One gives 
a powerful description of ‘‘ The Bull Fight,” while 
the fourth is a pathetic story of Polish life. Mr. 
Curtin’s translation is admirably done, and the 
author is fortunate in having his work so effectively 
presented to the American public. The book is 
tastefully bound in white and gold. 


THE Kincpom or Corns and the queer people 
who lived there. By BRADLEY GiLMaN. _Iilus- 
trated by Frank T. Merritt. Roberts 
Brothers, Boston, 1894. 60 cents. 

This little story aims at imparting to children and 
young people certain quaint fancies regarding money, 
— gold and silver coins —which shall pleasantly hint 
at the hard facts of earning and spending. The author 
has made a number of old sayings, ‘‘ All that glitters 
is not gold,” **A penny saved is a penny earned,” 
‘¢ Money makes the mare go,” ‘ A bad penny always 
turns up,” etc., the basis of a delightful tale which 
cannot fail to please and interest all youthful readers. 
It is just the thing for a Christmas gift. 
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